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1, x*jrHOiX5CTio‘i 
A. coHCt:a:i FOR rxjkts 

The oppressive »®a«are« of King George IX I, the 
perens i^etrte of Greet Britain, and his govemjsent, 
Instigated against the Aaerlcan coloniets, unjustly 
deprived th«a of joany of the rights of free 3»«m* On 
4 July 17?6f after a serioe of unsuooessful peaceful 
atteapts to have their rlgd»to restored, the Thirteen 
Colonies unonlKsoiisly exocutad the Deolaratlon of Inde- 
pendence declaring theanelves to he the United i^tatea 
of Aeerloa, free and Independent of the aothor country. 

Tho Jeolaration, whlchi referred to many of th© 
ahuses which had j>»en suffered by the colonlste, also 
stated that oertain truth© wore self ovldmtx **/I7hat 

all osu are created equal, that they aj*e flyidowod by their 

Creator with certain anailsnable Eishts, that aiaong these 
are life, liberty aii,d the pursuit of happlnoas, lluit to 
secure these rlgfita, ^.fovernnaits ere Instituted a>tong 
ion, deriving tholr just powers fr< 7 » the consent of tha 
foramed. *• 

Dut the ererols© of the fundsaiental rights of a 
free people did not Iwoedlately flow froai the written 

Decla:if'atlcm, It h&d to bo won. Although saaa flrhtlnv 



a * 



had oc45urr«d before fchd Foxirtb of Jvily* that data 

A Ions blttatr struggle, the y»r of Ind#pdnd«no«, 

«n«u*d culminating in an Afforioan victory in 1781# 

A taajor task that faco^i tha n«w nation «a» the 

drafting of a perrsanent doouncnt which would, Inter 

alia, establish a national or federal govewaent and 

which would eabody the Ideals that had t)%<m denied tH© 

Americans while oolonlets# In September 178? the fad- 

eial eonetltutlon wa« eo:aplst<^l and by May 1790 all Thlr- 

teon 'tates had Rooospilehed ratification# Its orliftln 

1 

was derived froa the people and Its preamble was in 

ooneonanoe with the Declaration of Xndcpondspio®, ra- 

2 

fleeting the sovereignty of the people. The power® 
vested In the federal govomnent, consisting of three 
btanoftes, were powers granted by the people* iowever, 
the Conatitutlon as written did not expreaelj contain 
asuiy of the rights of free aon which Lirltloh tyranny 
had usui’ped# 

In order to afford protection to Individual rights 
from InHsruslon by th® federal goveinment and a possible 



1. Chisholm V* Georgia, Z U#S, (2 Dali#) 419, 423 
( 1793 )♦ 

2# JSoG^jlloch V# Maryland, 17 b*G» (4 s^h«at#) 326, 
32? (1819), 
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f«.te similar to that ayparlanoad by th« oolonl«st», th» 
first T#si Asonfiatttnta to th« Constitution, knomi »« rh«> 
•Ull of ^Iglita, tf«r« prai>&r*»4 autmlttad to th® .Itatost 
In 1791 ratification by tho «»« oospl«t«» ■■toa- 

or®r, not all of th« rlighta of th@ p4»©pl« were 

to hare *»ten oirpreaaM In the Con«tltutio.H and the 

3 

Ineorporated Bill of Bights* 

3* 7Er. CCr$HSHStC!l2 01^ AfX2lQA^i SUCISfX 
Ormr th& years the United Scatee has srrow fross 
thirteen to fifty states* The population has tnereaseO, 
from !®«r* thoueande to a figure appi»»ohtni the two 
hundred million mark* .Moiety has heooae tnereaelngly 
osspler and. leg l elation »ore profuse* The number of 
a«n requlrid to adalnlater, execute imd adjudicate the 
laws has rl®m* 

dowerer, the and conaera for ImUytdual 

rlfhte of the people, Including aenisers ef the araeci 
foroee, ha# not mibelded. It le a mmendlng ©rolutlen* 
ks eeeiefcy pro.gre«e«® lat®?it rights ooise Into fruition 



3* Seo 0*i* Sonet* a^iend. IX; Silver v, dllrer, 2B0 
0 *S. 117 , 122 ( 1929 ). 
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which tii0 oiai'dlanshlp of the Qov^&rnmmt, 

only rooontly tho tr«s,ld«Vit of the Ur.lta4 ‘fcwfce* in 

«6dre»»;l,nf wvl reporting to Co'c^rosu pi'opoa^^i leg\s» 

l*tlon tvo s;»rol:oot tho erorcleo of various Indl- 

5 

rUinal rights fro^ Intrusion, rorlng tho caua 

addreso the Pi'osldent raportad that orltsa and law- 

les^ass were growing a:id tsaIXad for m ateppei-up 

orogram to cosbat those wvlla and protect the right 

of the paoole to fwal aeoux’o In their ho^ac imd on 
6 

thalr streotw, 

th« Inherent Increasing difflcultloo that 

Oovamaent faeas In growln* ^»nerlca, InoXutlln^ r»oclety*« 

? 

vriT with the orlmloal classec, the oonierstono of 
*«sorlcari aooioty rcjtsalns unohangei, '*ove.mf><r5.t i" a 



' ee*. Kalloy v. F.ofnn, u*,-*?, 1 (1964) (and 

oases oltod therein )| l^arjjhy v. Waterfront Co^^rslssslon of 
'lew '"ork narhor* U.J, 5*- vl9^4) (and ca.^«n oltad 
th«r«ln)| Griswold v, Mtate of Comiootlout, 3^1 u,4, 

^79 U965), 

5 , Praaldeatlal ‘Itate of the Cnlon meseaeo dellvsroi 
to Cangresft «»»«5*bled on 12 Ja^, 1966,_ -ha Wa#!-? inf ton 
Po«t times itamld, 13- Jan, 1966 , p, a 6 , 0 OI, 1, 2, me 

iUerlcan '*«r Vol# IX# .’o, 1 # 15 Jan, 1966 , 

reported that a now A#B,A, section fm& 'been proposed, 
whlcJs If anprovefl will work in th.® field of Individual 
rlffhtfi and respckjslbllltlss, 

6, ‘‘ih» ‘/^Shington .Fost Aarald, s apx;a note 5» at 

I# A6, col, 1* 2* 

?, '>^rmi 0 V, Itititod, St&tee, 28? J.4, 435 , 453 U935?) 

{ Xabartsi J,, separate opinion). 
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of th« people, Institution irabjoct to tho 

9 

Haw, ovin^ full ob«d.l^©e to tho Imi, andii *--»o sasm 

in thl» oountry is »o higlii that he le atova th« law* 

«lo offloer of th© law my set that law at defiance with 

Impunity, All the officers of the yovemssont, from th« 

highest to the lowest » are creatures of the law and are 

10 

bounl to obey It," 

Althouirh there I® no facet of th© law that authoiv 
l*e» fiorernssont offloere or their agent© to insfcls’ate 
crl«©, unlawful activity of that nature has been In- 
creasing In recent decsKdea and not without alarj^, i*®d 
the American ooXonists ezj^erlenoed slisilar activity, 

the fmmera of the Constitution, were predosjlnanfely 
11 

lawyers, and who designed the Constitution for the 

eomson imd equal benefit of all th® people of the 
IZ 

tnlted states, would undoubtedly hev® Included an 
crpresa constitutional provision protecting tne people 



'• Chlsholi? t, GecensM, 2 C,S, iZ Dali.) v-19, 423 
(17^3) I ?JcC;ulloch T, tlarylssrt!, 1? U.d, (k «h®»fc, ) 326 , 
32 ? <1019 ). 

9* Chisholm v, Qcorp-i&t riinTn note 8, at 422, where 
the Qowvt eteteds •‘wovex'nmesit Tts^elf would be useless, 
if a pleasure to obey or trespass? with Impunity should 
be substituted in the place of a sanction to itc l£.ws, ■ 

10, ‘Jnlted ntsitec v* L«e, lOiS fl.S, I 96 , 220 (18*32), 

11, 9QS1CTO V, Intematioxml ,l*er*ltiai operating. Co,, 
35-1 0,r. 35 ^, 3^ U959). 

12, Jlortin V* ..iuntex*, 14 w,d, (1 ) 301, 324 

(U19). 
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frorj DtmpXtQ tine of 

©uoo a proirislon tlx® courts ho'/o px'oos^^do’t to OArre 
oat m count xnich has rseci^e^ th« aa^c»in.a» 
tiv® ’•fcntrapfscsnt’’. 
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A . iA?!i :r 4 T En smlit 

1? 

.^trap^tnt Is? & ?for5 of »rt vhloh r'S-pretcnt ? a 

pmrticuliiT feyp® of afflT~jotlv« d«f«/ise to a orlalnal 

pro8«autloru Alt)iov?®t^ not e»r©osly (3ontal?'*<%d In ths 

Constitution, a fodsral ©tatuto, inoluain^. th« .in tfor^ 

IH 

In fcho 

n Rdoot»'l U*” 

tha omirti! to signify instlfatlon of orl**® ty offiears 
16 

of f&f&mtmt* 

*Uno« 1^52, whon the United States Court of mili- 
tary Appeals first considered e!i entrep'awit issue in 

17 

one of Its opinions, that Court Has relied h^^e’/lly 

on the dootrln® as It has been de’^eloped In the federal 

courts aithou«th entrsmsSi^t ‘lad prerlo^^.sly been rcoo.'n.i'“ei 

I’i 

AS & part of nillltsry low, the deTelor*ent of the doc- 
trine in the federal courts oan be attributed to tie 



13, Ortem V,. United States, 34S :*,2d 3?'}, H'/5 (D.a. 

Sir. 19<S5). 

14, 10 U.M.C. ti 801-940 u»5®) ^“{orelnaftsr rsfsrr-S 

to a® the Cod® mid elied aa ars* .....^ 

15* Pi^j^deitlal Cxeuutlv® Qrler 1021.4 ), eu 

R’sended, hereinafter i-eferrel to as tne ^n-* 

cited as -Ci, 1951, uarft, /• 

16, i’^on'eHs V. ^.nlfced Ctates, 23? 4 55 , 553 Ui3C). 

17, United Dtat^a ly* deeson, i v»'4b..,A, 05 /., v., ... 

aa (1952). 

Is, aeo C» ^41:87, 2 C,d,.-:, 2 ua (l';u} 
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palna of aoeiefcy ha^« naooBaltata<3i ar\ in- 



©roaslns nutafeer of orliil'naX etatatos and too oorrolativ© 

19 

«stabii«ii!tont of speol^l anforaosonv >odlev, 

Al 'Olt to« flrat ■Litiaxi of offloor'* of tot Inv nr® 

2Q 

to not to finish d-’c ;o tha 

h 

eriao rota %i'4 t.tie ‘JSaslre for dosocv "od 

lc:a ojjrorcv'; 2 ot, off ioorj of frovamiaat 
t?il.l • -.O'! ro5'*rt to ’ «tnodf •‘-'t.ltis *'^tc 

O'?* erJ «o •IcH a olnira:. of s'.jrv'i-Sill inca j*’ 
d«La/« ih#.t is fiot to ray that, ail aeclvity v la*. 



18. 

ca0e« oits^^ tnaralii); ’?ir, .;j‘. , JA- i;fir~ 

19^0 fi 395 05) (oitinr; »i 107319 U9i>) In iw 

*s»j.s stf‘tal t>-.at tho aoti'^'ltv’ of roo®m'^iti 
Inciting «ii5 lurlyjjt, « soidlor not in uri->*,iml 

pr»ctloc'i i'lto to® so ■'xl salon of an t* tjc r: 

to oublio pollo/i «teid C.H Z'OfS^Z U93?)» ^ibiou IndiooWi 
toat th® xhca yotad parcnarit to ra ■‘■Jtlc,-.: '"f 

a staff Bor'” aarat In tatclng so*© I'aiis t^Lunflfir to tbo 
vnVta-l tiites^ t»o’ 4H not bava oo'r.ilttfl t -.i? off«:.x'^*. 
had they not baeo led to its oo..3lsslon 

19* i'Joxreixs v* Unitusid States, 23? y.l, 433 , 433 
093?)* 

20. >itts V, uutol Jtotes, 27 »'* 35* 33 (Ath Sir. 

1921)# Xortlcns of th® otlsion in ont’emto* th% 

first lutlos of of floor® of the 1&^ have uitwJ witn 

aptroval in i«nr su'-oos^A^.t onXjiXc-iB, J 

SorrslX« 'T* tollal sarMno note 19 at W}| -Jn-ltoi 

tea V* , d s. 135* ^*'*0, « 

23l, 266 (I955)| * ’• T« ia'^sas, b v. ■•. J*'- .**». 597* 512, 

Z\^ 21 S, 22^ ( 1955 ) (valnn, i.s'., ncn^ 

currln^ oplnio-i). 

21. 1»e • s.r*. '-n*. to'i Xt>&t ll’JO© ,.«!•«■ li* o » 

22» 'J&o i iiiB. r 94 i{;:o jiriaotieo of 

.. .0-7, ■ 71 fUv;,. - 



enfor<5«s«nt offlesra in fulfilling the duty ot usvem- 

!s«at to pTotoot the people fxtm orlse exoept surveillance 

Is forbidden- crlalnel activity 1® frec|u©n.tly conducted 

clandestinely* * and rnudi of It include© adroit tssnlpula- 

tlona ualn^ techniques that defy noraal detection ^jetlKxis# 

therefore* In prevent Ins aad war against crl*se, 

law enforceisjent officers said their In the front 

lines of the affray s«*t use stealth and strateiry and 

aust frequently contact the ** criminal eneay” In order to 

24 

obtain evidence of crls®, bring the culprits before the 
bar of Justice, and thereby obtain a cessation of Ui« 
«n«iy*» lawlessness. Ihase oontaeto rsKiula-Mi myzm fors 
of ooTsnunl .mtlon and smy mmi r«quii*e law enforclnr 
a.jerits to r.’cet the “cri.’slnal eni^j* face to face and on 



Z3» The Court efeatedi **Crlalnal activity Is mch teat 
i^nd are necessary weapons In the arsenal 

ofthe police officer*** (S-aphasi® added*) Sharpen v. 
United States, 35^ 3^^9/372 <1953), 

24* Casey v# United States, 2?6 U.3. 413 (1923)* Xn 
CasQv . jailers noticed that oonfirted. druj; Mdlcts were 
wder the influflnco of narcotics sufeacquent to th® 
Accused* an attorney, visiting the jail. A csonflned 

* Stoll pigeon**, asployed by th® jailers as a decoy, 
requested Casey to obtain ®o®e oorphlne for hi®, .with- 
out hesitation Caooy co-vplied* At tii@ trial €rvld«ice 

refloated that opiates had beeii Introduced Into the Jail 

saturated In towels* In upholding the os^rivlctlon for a 
narcotics offence the Court found nothifif, Improper In 
the use of the do«K>y to obtain evldenoo of the accused’s 
or la Inal activity. 



9 «. 
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‘ti-’ ui*. £ia;5t:laj ^ju-:»!'»Q.tla'iit5alZj K^isalt- 

lr.*r * '« 

21 vKat g'T' X ■it lj.t:s 1ij:a'T;spirs3 ooa- 

> t*' f*-o '’crl'-iml has o«u?fl4 <x>aQc«rn 

in S 3 fe% t’i«» f>l«r»l aa«5 *nliltary Jjdlcis.1 syj^a<s, 

tag t,v;w>T^" iTinoc^nt f«rsr>n Ir cri-onc** 
ov»l‘, ~l#*n^l5f S»-i • ”ori>^ln»3, lioocscs tli* 

of OTiUi'jt, ail 5a iv.clt''H5 fvnil late 

ac j»’ tfcSn-' m. orl-s^s jaa ifaetux‘«d ty law «L\i’oT'3%Vf , 

. t v4!*«At poVi* lai' anffc>rG3ii«ni; ,»otS.»?it7’ fi*o« 

tnr h''-llJi cr>n<!.uat ltn«S 

ft-s/kv oh© '*>3lei »es rls© 

trt i*n V~''-'-*ra< ts O'st at'^v to ,* *.t- 

Hr."»a ■‘•"O?-* 'kti-';.'* vr ctjaTts to 4©liw<»'atp vrhafc 
oootoMjt li'lty Ifi n®r*lGsl>.I# aes t-Sa ©*k© 

’a<<4 *n<*! ’5s coasi^^red ovc.n'*n®ch.inp: f«d unl*^^ful 

o« othox* lnr» fort nr in t'o^^^r-lJk’Oia to n>a 



?5. V, .>t*4tas, .1-" •.. • ^'9, r\^5?)» 

wtk^'r© t^iss Court 5adloat«NS that in nrci*3' ^ d^or/tn® 
‘■ivQiii*-’ r '.t-rao o-i h’^d Uatn ” /a/ x,irt 

i*-« :.ra<n a trap Xor tna In^iooWi* SkfH wi» 

tre? r**-r imi^^ary criminal,* Ti'-pneusi® «3.ded* i 

u«a« uoifcoi ?* disi&roiia* o.-'^A '.4i t:.), ^0^ 

cir. 175*" 1: tr^a td-t It rfot ** 

daffcOlts 03 one «ieh aa to «fiat ostr/aostloii aon-' 

Rt lt>V t’L'l * i3»i.tr>;vits it * , , , '* 



10 



or antrspraant wfell® the lattar is somctlssss 

27 

t«M«d wnlawful or lllsgal «mtrap^?ioat. Kois'ever, such 
«3rpr«»sions only t©a,d to ©osii\.is« bsoaus® th® word «n- 
tr«p»«nt, wtiloh r®pres«nts a dofensiT© oount®rs«tt,sur« 
Ag*init th® heavy hand of «ov«mss<mt prosecution, ln~ 
clades tbe eonootetion of lllegAllty or unlawfulness of 
goveraoent eotlvlty* 

E. j*5?TBAP'’!E«T 0.g'FI?42;’J 

As the doctrine has developed and taken on ef?hryonlo 
shape on a case fey oase basis In txjth the fed ©ml and 
unitary judicial syatems various erprasslons have teen 



27, Sea United states v* ijiverlok, 3^0 F.2d ?0d 
(3rd Cir* 19^5); ^meford v, dnttad States, 209 r»2<t 
23?» 239 UOtn cir. 195^)} C*^. Spring i'mm Co, v. 
united ’.tates, 12 l-,2d 852, (0th Cir. 1926)^ Xr. 
Lavarick . suam at 713, the court, in oomanting upon 
a ijonteatibn that the trial judn© had erred in infoiti- 
inr, the jury that the law recormisea two kinds of an~ 
trapT'ant, unlaw fi^i enfcmpr.ant miA lawful 0 ntrap«'^it, 
stated thats ** /While the adject, Ivon ’unlawful* and 
•Iwful* entrapment aight have been eonewhat of an 
ovor^ortrayal in decrcrifeing th« oondltlnn® requisite 
for entrepeint, nevertheless, the thouirht eloerly end 
estr»Tfully enbpdies that which Is ntocesary and proper 
under the law, ...the phrases ♦lawful ontrapsjont* and 
•'.xnlavful co'^sort vith the lennia^'o used 

fey %saiy nppellat® courts in dtacrlbitie esitmppent end 
the trial court *e ohnr^?® with respect thereto weu al«ar 
«nl ♦uff telent-.*' That lasite, fe*aong othrr«, mo 
by me of the acou®»>l in ^.-eTOrlok In > pptltlor for 
writ of ocrtiorurl filed t-" the United, wtatca *^upri#r^© 
Court an 13 ^opteeber iS^ 65 * lha petition was deniei, 
Zah&effef V. tArjited States, 86 :"up. Ct, 392 (1965), 

./or a diReusslon of lawful and unl»%rful «Bjtr.apmont 
see Cross v. VnltM States, 3^7 *^.24 32? (8th Cir. 196 S), 

* 11 - 



Advanced In an tc glvo m concrete 

neanlnf » 

23 

In the leadln# case of 

the United Statee 'Jupresae Ceurt for the first tlBs In 
It* history rmrevn^ guilty finding® because of ©ntrap- 
eent. 'i’h® accused, Sorrells, contrary to hi® plea of 
not guilty, had been conrloted of the statutory offenses 
of usvl®¥fully i>osf5C0«lng and noil in# isiulskcy* ih® evi- 
dence of record revealed that a prohibition mont to- 
4 , ether with three of the accused*© aoqiialntarjces had 
visited the accused, at hi* hoao. The agent was Intro- 
dueed. to the accused, .as a ftimlturo dealer. After as- 
oertalnlng that the aocnieed hCkd been In, the Division 

A,.4r, f, during World War X, the agent factually reported 
tliat he had been a jaenber of the ®®ise Division, he 
a«ked the aoouea^ If he could get some liquor .acd the 
ec cased stated. Umt he hod, none. 4 second reiuest was 
siasUarlly frultios®, the oonrersatlon th«i turned to 
war e.xperl«noes wJ'iloh was joined in by on© of th© ao- 
©ased** three aequalntenancee wjio had a.l»o belonfed to 
th# 3Sih Division* Thereafter the agent again asked the 



21. 28? a,.s. b35 (1932). 
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fot hli sonis liquor, fhla tl*^® the atjc'!?*sjd 
l 0 ft hi* how« and returned in a few mlhutea with a half 
fallon <af liqxxoT for which the froTom^ent arent ‘>ald hlr 
fire do 11 are r 3Dne fccstlmnj Inlloat-lng that the ae&'a»ad 
w&a ah inductrlouc and law abiding alfelKwi «a« r-nhutted 
by other t#sti»ony to tho effect that th® aoaused had 



the ijoneral reoutsitlon of s ru.*;«nm!iar* io*ie*«r, there 
was an. nhs«nco of £iny evidence indl-'^atln?;^ that the ac- 
cused had «Tsr possessed or sold mxj In toxic liquor 

Ijrio.r to ratlsfyiraj the $mnnt*B t-hirti 3t*equest* 



opinions were written In '^rrolln > 'h>th erm- 
sarr.»d with the applioablllty of the entrepr?snt doctrlcs 



to the fncits of the case «iid each hm« tee»i frequently re- 
fynoi to In ^ribAo-iaont federal nnd sllltary uplnlunr, 
vut i‘> |utUo,Ul fouii'latloa* for 

th-'i t*fe Uffcred In jdmy ,?«rtioiIar«, InciiUn^^ ® 



Hil'ilti-yi of the ter;. *lio w'ajorlt/ sttitod: 



defonce of entrapment Is not 
sltLT)!/ that %v>i act ws o-onilttod et Ihs 
ln*^t*itiv>o of ■■*ovcrir5a.'»t officials. 7het 
l3 oft an too oaco whoro the propoi, ««>- 
tion of those officials lm\ds to the 
rCTslxtioii of orl.ilnal CKUermrlcon. ... 



H 

ts &4 v;^ 



13S rtilKCa ^tnd the erldsneo adduood 
.uct ts pcj'tinant to ths .<"ont.rollj.lmr 

.:SCS!aqn. .. In og omt. omo-i the 
orertiuent 1» se«l:lnr to punish for 
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^#iioh Is pr^iuc-t 
of th^ or«ftiir®^0£l^lt,y ©f ,tts own 
^J|i&aphftsls addad-^Jr 

'VhfB «rp>iftflig by t-b® 'mjorlty in ■-» 03 gTs>,lxit on tn^ 
^©r05lst;>orltton^ of th® MoouiJ#ci, reoultPd in a ^i^xp 
4i«ii» r^o^'isnt >.y the minority ^i;o oo«ielu5.®d £hA,t th<» 
dffs*lr!s mi nat«r« of fch@ co-ntnot aotlvtt/ of a 

offioor and not tli® mibjoijtiv'e sV.*t:« of 

■?lnd should b« ib® trua tmt tor mx%T3.pjii)s.^t j 

«'ilitmpfnanf i© th« 

1? m. offiomT {pf %Q^mvmm'^ , mid ii\^ -•rogim.r of ita 
SO; ".>1 go ^ on. bT Oi?i@ wna iWJld not imwm xi^vp^tTdt-irX it «,%;<-> 

M>t for th* .afiawiaM ..w. 

offipyrr *'^ i aphasia aMsi4-#5 'Bie i^lru>z‘lty de.flnltlon 
did not, boww«r, oWiat® wntirsly a oonsid^mtlon of 
th® a,oous«d*s *pr^l®poaltlmi’" otno® It inoiuios th® 
)!|t3.allficAtion “by <m« ^ho would not dsy® pei*f>efcratsd, 

exo®pt for ^Famropfir activity of an offletr 
of 



at 

3d. at ^*5^ and citiSd in dnltaA ttatos v. Hawirlao, 

6 135, T9 c.d.K. 2£a, 266 (1955) • 
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t^«niiy«8l3r y«ars later In *.he;i:r^n v« 

31 

,t fl|tli<» t»o oplni^iinn of tn« jwprosis Court eratn 
er-orf^ed. M>%n epinlo.na oonouix^vl t *«t the .»ouaR«d ihpuI 
" «»<i »'-5&rap.i;>0'-t* In d«fconain,ln« that th» feots 
Itull/ Xr.dic&tof} that the aaouteKl i&oKod a orialna.1 
p»adi»t»oslttoa to commit fene ericas whitjJ'i uoA 

i«an Lnlucoi by a fcrojuasait aidant, the 'mjerity «a~ 
>*«re<3 to Uio ss^ority definition of entrajj-iwt 4atl 

1* «aLIX2.llil» hvOKOver, ths alaortiy in -teuM 

Iot»A ^nly to the r^ture of sfO'9om--eawai aotlvlt/; 

**jii.\* orauittl queotton, not easy of nnawer, to wnlfsii 
trt<- ooart irjint diroot itself Is Khoti^gr the 



2 ;irall 4 aaLj£l-l^ 



31 » . 35 ^^ 360 (1958), In >.:«einan a ^ovexisi^-ant In- 

toir'MT sot the ficoused in a doctor*® off! ear ’^liere bet*h 
sera 'aniorrolu*' treatment te '•« cured, of jmrootlos ad- 
ds atlon, aooiclsatai notin'? 3 followed, if ter 

t'*s t«o -O'j be®>s« fairly acquaintad tne In- 

fo r*«ar fcsiad the aeousad if He could mvopi./ hla with a 
soui'ca of aarootiost indlcjutlni*' that n« was not re- 
.din*' to trsatmnt and was auffcrinp'* aceuaod 

ai»wu't.»i to avoid the lss*ufj >j.t finally* after* re- 
paute«i r«waej*fea he obtains: >fnrootie» oa a nuobar of 
Otw* i<icha tii ha the Infnroer s.i«h*ed, the infor er 
per int«iiy alla>tA® coat o.f hi 3 ?>orfeion of tn» di^i^ *. 
After asvoral suen tr2u;cj.ct.loir the tniov sr i^.foraed 
•»a*3t« of the i’urou of Circatics who oyoerred three sno.' 
axis? 'y fchi acctisoi to the lnror‘'’«r for whic!i the ac- 
cused *rmas o-onTicted. *t%« Cc*art ccr'oludo*! th*. t bed it 
not We.n for the nature and retsotitlon of t!i« i?:ifor:er»s 
requQctB, whleh overca'i© the accused* e will to 
that the aconsM would not have cDS,«ittad t'»? orfe»iucs. 
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to will oh ooTS'Son ® respond, for the proper u«?« of 

33 

forersmental power*** (I^phmole edded. ) 

A yeer prior to r.herrr'^n the United States Court of 

iUlltery Appeals rendered Its opinion In the leading 

33 



unitary case of United States y* i^o^'^lenn . In re vers- 
ing a guilty finding beoanoe the s.eoufled had been en- 
trapped that Court defined «ntrap«ent by ftatlngj **The 
gist of tho defenee of* . .entmp^aent le that en agsmt 
^of foyemnonl^ ooncslwee an offense against the law and 

then Incltey a neroon to that offense for the 

3 ^ 



purpoee of prt>seoiitlon*** (^uphafile added*) Xhls 
definition not only does not esphasize the accused *s 



32. Id* at 382. 

33. b”u,S.C.H.A* 206, 24 C.H.ii. 96 (1957). In dollenn 
a govemaent inforttant requested and 1‘^jplored the acoueed 
to obtain 'aarlhuana cigarettes for hi®. After a number 
of rafueale the nocuoed finally consentod, accepted noney 
fro® the Infornant and procured the olgarottcs* Twu eoa- 
traband «ms orohanged with the Infoi'^Aant, but pursueait to 
the informant’s request the accasad retained so»se of the 

foi" safelrooplng* A Crlalnal Investigation 
Division Agent was advised of the transaotion by the In- 
fomuant a‘id. aonrehended the aooased In pc'sseeslon of the 
«lgar»itcaa, "ie also discovered a icoi’lhyusuja clgarotto 
stub In the ftooused’s oar. The aocusod was oonvlctod of 
both wrongful poaseaslon and, unlrii? mrlhuana. the Court 
reversed the poaaeanlori offense becnuse the fovnivi'sent 
had no reasonable froundt: {:» suepoot tho accusoil prior 
to the Infoimant’a entrapping activity. Th® uss offense 
WC3 uustalrsed, based In wart on Independent evidence. 

34* at 291, 24 C.r.H. at 101. 
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“prcdispofsltlon"' woich was sxr»»sa«1 In definition 
of fc!ie wRjorlty opinion in tlory^Ilg Vut it aopear® to 
go one stop furthur tliari the ‘--Inoi’ltjr ormlls definition 
by falllnf to (jiallfy th« \v*ord •’porson'’* 'ihcrefor®, as 
loiif? »» a eoTerrmont e^eat “cone a Ivon an offense" and 

thereafter "Incites a person" to Its ooa'^lsslon* on- 

by and. 

trap'^ent would l50 applicabicj ^>ut/vl5?pllc4P.tion^unlike the 

»lnorlty In ..>her--sn4i the aotlvity of tha fovsmraent arent 

would not be tlio only oonduot requiring examination. 

Were the aecusad to have concolvad. the offense or If tho 

govemnent agent eoployed some dofre® of persuaeloo less 

than that required to "Inclt©", entraprent would apparently 

35 

rot be available, at least as a matter of law, 

Oeaolte dlffsrmicos, the definitions l» ;>oryoIlg » 

■ -^ wr ah* "nd f Cr^ itfena contain a nualver of oorisleMtsnl 



35* ; 4t see bn l ted ^Jtates v. Watkins, 11 ^,d.C.P(.A. 

6U, 6l5, 29 C.M.H. b2?, ^31 (3.9<>0) (JLatlaer, J,, prin- 
cipal opinion): "As we understand the law of entrapment 

there %»ust be aose evidence to show so?ae umrUllggness 
on tne part of the aooaeed. to co3r»lt the orli’e, which is 
broken down by the activities of povemsent Grants," 
(..npnahlc aiic‘od. ) Xbtd . .hee anitad Staton v. ‘*$ 1 , 0 ^. 

9 J.d.C.^.A. 503» 507, 26 C.H.H. 2i3, 20/ (1950) s 
record is either client or shows unsKsuivocitlly that the 
aocifiod d id not , th© ovsTtnrve and tJmt he was not 

a -uin, oTherwlsa Innocent and lawabidlnF....hs erhlblted. 
at Gil tltaos a wlllln^noss to violate the law.,.." (:^- 

phswla added. ) " Th^d. 
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elements of entrapment* For the doctrine to exlxt there 
®u»t have been some fora of activity, chargeable to gov- 
emaent, to vhlch the accused was subjected., prior to 
his eojaalsslon of a orlrao, that at least tended to cause 
hla to ooisTalt the orlme. In both fedei*®! and military 
praotics nothing less than aossie evidence of these fl\*c 
elements must be vhown before an Issue of entrmj'^ent la 
raised* 

But a caveat Is necesaai’y* Definitions are «is- 

leadinjT and nay represent a falsa bottoa of reliance 

for the future development of the doctrine since they 

are subject to the general proposition that ”a rule 

deflnlniic th® oo’irss of conduct by Govemssenfc officers 

whl<^ will oonctltuto entrapment osxivtioi, be stated*” 

This le ©x€K3pllfl®!i by two recent opinions of the bupreae 

3? 38 

Oo\xrtf dex V, Louisiana aiid v* Ohio. which 



36 * United States v* Perkins, 190 F*2d 49, 5X (?th 
Clr* 1951 )• Cited with approval in United Gtstes t-'. 
Hawkins. 6 U,.d,C.H*A* 135* 1^1* 19 C*h*h. 26i, 207 il955i* 
37 * 379 U*3. 559 , 571 ( 1965 ). In C^x, city public of- 

ficials authorised the accused, leader of a group, to 
conduct a dosBons tret Ion sotse 101 feet from the court- 
house* Hs compiled but was later convicted of picketing 
near the courthouse with Intent to obstruct Justice, ihe 
Court, In raveralng the conviction, indicated tnat to 
uphold the convict ion would be to sanction »ntrat> '"ent by 
the State, 

38 * 360 U.S. 423, 926 (1959). In Haley* the aocu»e>l 

appeared before the “»in-Aa«rioan ActlvCttcB” Ooaalaslon 

- IS - 
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r«fl«e(t that aera advlsa, apparantly glvan innocently 
and without any mi,rnoof> to punish an accused, gain evl- 
d«i3« of crlsse, or to cause the coasalselon of a crliee, 
relied upon by an aeoused to nl» orlsinal d«trl'*<ent, 
ean oonsftltute »« Indefcnelble cort of antrapsent* 
the absence cf nuch a purpofse l» not reflected li» en- 
trapment definitions of ouxTent court opinions and 3. end- 
ing authorities which purport to cover the «ntra*i»“<eat 
39 

speotrujn* 



3S* (fjont’d) of the Otate of C»?lo and pursuant to ad- 
vice of the eomispSon that trey had a rl^ht to reW a- 
a prlvlle?r» sfnlnnt self- inortelnat Ion afforded hy th* 
Ohio Constitution they renaln^d silent# 'icy were l.' ter 
oonviotad In Ohio for havlns refused to aiiswer the ui*- 
misslon*£ dusctlnnn nines ar. Ohio ii’sunitr nt^'-tutc lenlad 
th<TJi the Ohio oor.stltutlonal privilege which tney »crc 
presumed to have ifno'.f.'T* IH« Court oonolude J t‘»vs4t tM» 
oomieslon acted for the State in elvlrig th© edvles -^nd 
that to austsin oonvlcfcloufi of 'lOst of the accused under 
such 0 ls*oinastaaoae would bo to sanction *m indefenslti* 
asrt of entrapsient by the 5tate, oonvlotlng citiSEeif for 
exerolslns a orlvlleso which the state had clearly told 
thee was airfillable. 

39* See, , Ortof'a v* United Ctateo, ,2d H74, 

(d*C, Clr* 19o5)» . In Oxt^^t at 3?6, the court ;t»flncsJ 
entrapeent nn: ** /77 he not of a soT»rnr,unt efficor or 

a£Ont Indue lof, a person to conrlt a crl- e not coote-- 
plated by hlo, 

orpseciutton hlu* 'ut tha r.er* rot of offloffr 

infurnTS7l)i|i the occunod an opportunity to the 

or In© wlicn Vr'-a crlnlna,! intent irar elrorh/ , ivtsont In thu. 
accused* e »^ind la not orfJinarlly erjt'srxu cut*” (Ita^lct 
In orlFinrl* ) {7he court credlt:«d t JictJoinwry 

(4ih «d* (rhero In an nbsonco of n dofl’^ltiori of 

entr«,pn*wit --.n ■ ouvler*s Im- Dlrtlrnorj { rO dw in ♦ Cofttvry 

— X9 **• 
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As til® dcifms® of entrapment has gralnod recognition 

til® CO arts hfi?e siovifht a bao® upon i^hlch to rest the 

th'jorj of its sppiicfitloo. £n the esrls* opinion® when 

it icas d^t9r iXnQJ. that the aocussti h©4 b-^sen entrapped 

it 'TSis frequ»w).tXy f>tat«s4 that th® Govemunmt was estopped 
40 

to prosec^Ate or that anlr'&im^nt w«a» oontmry to public 
kX 

policy and on ocaanlon the theory of estoppel i*as 

42 

co’s^slnsled with that of public 



39, (Coat’d) ed, 1940) )f l^odel Code (Propoeed 

Official Draft, 1962)1 **5ectlon 2.13« »ihtrapts<smt* 

(1) k public law enforc©-^i«si,t official or a person 
aotlns in cooperation with such Jimt ofriciai perpetrates 
8ih eatrapsont if , for the nurmm of obtialnlng eVidenoe 
of the 6oaglcsi€Wi pl^an offenie, he induces or encour- 
a^TOs anothar person to enfa^o in conduct constituting 
each offiwice oither byi 

(«} tsalclng 1cnowinf:.ly false represen. feat Ion.® do- 

Bltpied to Induce the belief that such conduct 
le not prohibited! or 

(b) •r.'pioyljog methods of persuasion or Induc^oant 
?dilch create a substantial rKt that such an 
offeaise will be oo’aaaltted bv persons other Uim. 
those wh*D are ready to ooxclt it*** («.upheel® 
added « ) 

Iho ootni!?nts '^s'lth the draft fail to reflect any refer- 
ence or consileratlon to the iuprc-« Court opinion 

In *aleT v, *?hio, £B2Xfi note 3^» 

‘K'. .^oe, G’nrlen v. >Jnitel itatss, U2.1 67^ 

(7th Clr. 1931)5 United Ifeafeos v* byici, 256 9^3 

{3, '.Y. 1913)* 

•Vl. ‘*’■ 00 , * Hitter T* vnlts.1 -Ztstas, 1*5? 

(9th Clr. I 923 T; J -/00 Val v* Cnlfead .*;tates, 223 ’* 412 
(9 th cm 1915)* 

7oyes V* Unite:! 'States, 249 i, 191 
(7th Cir* 19W}* m ypyo-i^* govemnent a«;ents wlth>ufc 
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3fctt?rcia "‘o irl in flrat estaMls*nliw 
{\ul*iilinas for th® futji*o dsveloi-tm«cit of Uio slootrli%e 
r’?eojp^i 2 :«d t’s IsicKMielaia^t roies plci^a^t hy ‘, orerri~ 
i3i u oa»a vfhora sn jaocnaod had b«on aitrapped* '2h® 
'07eri’^u.i£» aotl:%f' fchroaijh its arencc, had >>««i rospon- 
for oainlng Itn aitmpp*! vlotio to corrai* a crlae, 
fliarooTtar tha Govertiaojit Ita position to that of 

tjho orosoouticsi ;fith itrr erstw'ailo ?ict;i.i novt tn® acousM 
whliJh tho soiignt to oontrlot for the crl-iinal 

ro^dlt thft ofivaohtoent had saocsssfullsr br.tjofhfc 
Afc first 'Munh it '<r>nld japptor that tn«r owrossnt did 
«-o •« hito court vlth ,jiistsan haiids stn2. lhat. t-'.« tn«ory of 
e*to,-p«l, an sgultaula rlcotrino# wdoU .-o 1« to 

a-ilal] th* accused fro’3 o;i u-nfalr .prooeUi^tiOJi. :o.*jrur, 
thm doux't r«J»0ta«i tUsn caploitiOJit of «pqu:lt>ii:>X® dootrlna 
l*i ft ©ilrlttol proa^iJCJtion xid conolu-loS that &n 

^ 'C* Si roprlsto founiahfUdsd for 

fnts«ft'T*.sdt dec trine* 



4*., {Jor.t^O •-n,7 rei.3o:i to *i,jp-O0t ti»ut tao soouawl 
sell li^’ior to IriJlans lrh»«K*’ an In«3.lari Ttt’i a 
vlftci. ».ult» v/hlt® >oft s-vii'n. *a;v5 vl»n^ slouch nst ao 
that h% appearad So b® a l«c'xiP4m, ine accusol mid 
lH2h3r to toe daoojr- Indian and v-m pxt».o©cuteJ* *n ro- 
versicf Sd'.a fullty flndlwf the court, at «tato*3, : 

■'ll our r<3¥©m.*«!nt of too iiiogr.^t troo that roleareo the 
riil«r fr» tdia ohligationr. of Uonasty and that 

aril i 4-soi3«d upon tho oltlcana.' In one*o lV:..o.rty cr ref- 
utation as & lair-oMder to hav# Xass p3tr>teotlon than his 
property? >i‘« are etronily of th» rimt t!^t sound outlfo 
i>oll.oy opf;p h? ff th® g:o¥«m';s^tt fron assert l*u?: that an aot 
£h involTos no orimiPAl intssit wa® yoluntarlii' ot>« 

It originated In and nas esauoad i j the ^:oreir.'«nt 
agents doosptltm,* (*l^phasi« added, I 
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Asi;r <si^recR ar r©rer«?nce tf» th« 
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c»*vlc%*v\» y>i ^<^'irt, u*'r.or 

tttAk.* 
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4ij4.tl.n4. ti:*; tU? <V»clrl''^ ‘'iis uo‘“;#l.i -j tn s 



•;-* tra inlwrcit in tna 

•«at‘tf!* ^tv -*X>wrlty in S^to'-gHg* -ui >Uvrtw ii^- 
A? .sita tn^ t 1 / •’* c/> u voiiolo V . 
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(155 ’)> '* KT CoiiT^t etot'ili '>!>ultl nnw ‘.fltW lin. 

tyv\ nt 4t«t uc(\t'j.t*s*- K’»m ”-y f **« »* l..i= 

lOilcc^ fc ‘i| . ■* 

^5- jLil* <fct y?9t tift nifiorlt*/ feo Vi« .ar.i 

rranaionaX Intent t.‘i»>or.’' s»a '*rn<3ef fiofelan.* 
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%ll^ « ^4. M-«io* la ^k«*t t:«»t.* * '^>4*; ^•t‘»S.l<» 

tut&dn «wia 4«>#) *..v. ‘^IM *:^* o urae.^* i^U ^ 

*«4 ^ttr-4jui>3*> i.^--'f «f.,.-»*1’’ tM» •4.*)r^4 L*?* oS 

l«s4.*« j ^.i* *'*'»’ #bktur; |s* 

!|l«41#lt t’-*-«» -^. «#>0#le4 *:<S»1| -T'.t. ^ ••^£»* t 

l>!-, ^«tvr- ♦ if 6» t^H«i ^ — ^i-i 

»i9ml if t " '^f t*^ 

fs'j l»f r tan i'\V*«:r*i. t« 

u*9m i-o-. rf ‘t'* «^r’i'e*'* oj-v* ^■o't <i* - 

Him jT' ut>* »^U*«* <nattlwt»a A* ^ 

•f ti«« l'*«m *f t 4>>d ;Li4^ 

of tint Ici ’* 



?i nnt V»* t*> «;»arT#iit<4i<9 t, vi*v In 



JaSCdUa 5r^», _A'iI3;5il ti* tj V-.* .J- 



i 4 O ♦'*•*" T ^ ^ (f^I» ‘ 5 C’*’" ^ ^ **rA ^'^ti • 4 

of U9 YW0 ^f| |M4> ^ m^. 0^i mMlA. 

im% larotlv* ti^AStivo 'jf i;*ti;ii t*w 

• ^_ni«s4j.»r e*r*'l '-os' • • .rw^T^'ii 



•2)4 '»«J?«i%laMO C'*j.ii CUf^Z^:mm*9mAl I .-nC^ ■»• - 

(T^r* ot ,<Su 'i^« 4lt4r\X.' . 
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such arise* Cht the other hi^d, the Court ««.y hsv® 
reoogjiited, that In the future the rlrht of an acoueed 
nat to be e.itrapi>e<J would, rnln recoa.nltlon an lns!l-» 
vlftual ri,rht. 

~lnoe the Court; hnn Cfjnrldert?'^ '‘asm 

Involving iin ls»un of ertrao’ient* i.-'o 

51 52 

prcaeoutlOwUs and tv') invo.lva'l rtate om.vscotlor;<*. 

In the for,: it I’to f«rw» ^ to 

erl^S as u vaultsr jf iuw eo.! **.'*i* ! i<> ■'f To*? - . lona.:’ 

Intent *an iyJ.e by the .,ou;*t in tna 

•latter t«o ce,*of wh« Court fouiid thot each t^'* Jitet^yt 
was responalide for t-s *>» s *vt;ter lr/» sni 

revercel the conwlctions. Itt sUw of tos fact c,«^v 
oonviet.lorjn wru of at .to arL.-.&°' In '*tnte '-u -7r^ 

ea^f ari a ?.f;.ce of C,on"X'«;'3sioT!.a?. u;ho-\ ♦ht 




oettJ-1 th't; - .\e tAnnJio'i /.o.c t "'i '♦vat H'’ ■ tkity of tho 
defense of tvanraant/ i'.\ ene* ona*5 uu!?t te 

by th» scope o.t tiio '^*''** r t^-.t .i -»r»'7 ‘.er ♦vvisi,»*- ,- : 
In tea ligi't of what •'-%/ falf-ly >o to o« aI< q. - 

■leos . ■ < ..ft c I s ) 

51, Jrjpez’v. Cnitad tos^, J/3 (i *>*)>; 

oo -^o l.aX^ V, n i i., ^ ^ I '-v ^ iv .) * 

5\ Cor r. 079 '* • (lv65); 

Ohio I - * » ‘«23 (1^*53)* 
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Court oouM roly ac th« bools of Ita dioolslona, Afu^r 



•xpos'l^iar the lltcua to the ot.iosri^horo of roa:K>a*bio 
neoosclty tho court tur.o®il to the foror^st plots of 
lse:l«ttatlo.'i, t'*« for r sol co.*- 

olusJ.od that the s.itrtipr'Ol a''.citc.I 1.; locn jas-*- 
d«nlo<?, the prorcrr th*'./ w*>rr* n^t'er t:,o 
R^snd’-ont, 

d*.’Cl.'^ionF r'-i'rofio’it- .Jj* 

lasat of tha jent lootrMtO, i*riJ«v ^ vi r. 

oouM have rsXlod o-i a Imutt or.hox .iKittl* *. ■■> 

to aohlcyc the iviylro^ r^irultc Klt:j0Ut 
vlth lt» curlier fi«tu:'-l:utlon'* \a >or;r>l’L._ *nJ 't:» , 

Th« Icaport'Vit ru.v.Ut of tuo'JS l ’ • **• 

th« fast thrfC .-vi ucn-aroi, liva'is- -sTf Ini'll o, 

has tha vestad wj-istltutioiial slight not to W nr>')jr»-ci. fe-lx 
eaui If an 'cc.'“r,1 i.- a atata a'Ji. 

4ui <»©svv-oti x.,i % fndCTo'* trie I ei,ioul<J la vect**-! wU>i 
no 2«so of i. “"Irit. upeiahic torourh tho uioYprotced 
ptt>tootloa of live I'-’sa r^ovloi'vs of tu-«s l^o 



53 * i , p t. *.ftO V’* * ir r.^tt »*. - 

ahareSn «.i-. T^gStjAa C 71 ia‘**.o th: » -ofti'' 

the court, w-te uoiilyir*,' the V*» t ioo^er olaurt* £»f 
fifth and nov th*- fcartouitr. a .•ru.-ont. 



t ’ 



r 
















Xjft! 



• t 





m 










A 












•«NiWk 





i 



> 



I 



of fifth ftsenl'seal* 3iiillarly, a ailltRry aecusad 
ta accordO'l liuon n oonsfcitiittorjs.! protection a» 

A 4 *ttcr of Eslllfcary ^uo orccetr;. Aha of the 

Court of hilitfri' 4 :?pec.1 s art coioU^iflj i'* w..^ vs. 1. 

oxprecsin.®- r 6<^*'\re tms of th« pr^t«dtlnr»9 

*^4 

to aocor-'M aer’i-'t ■janc^ ^r5 t. ■ t v.l5i,2t» in 
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tf a V- , joing. » conclude'! that an >■««►! ■■•''#*>* 

COAlod du«) ’-qceu’'® ef a failure of r!ef« ."e 

coori^ol to r* »'’e a-, i^^ua of aoire'^/^ent in. th» ryial 

o«o«rt* In It*? opinion that Court cited the oei- ' theT* 

lowr fu.ioml vOo>}y*t oolUi *ii I’sot & e.t3irio#ilI rrioo. ** 

iilzen •’«. ^‘loisitlo.'i of fifth *rr*S I*-,® 

50 

the aons»2W't ■''rerttot of the .i^fanao of 
«ntrcp art nvtor the e-toa* of et^co®* <■■ -t>c ti a®.®! 
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wn«j“Clo It »Jes rooX'tod th*t to® el-oiUvjoii .-rvlo 
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fore l>n,''re*.s ra?teivo‘! tuo aup-oort of ta« of x.l- 
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Svii «on#lder3nj5j the ri'-ht n'>t ^*s 

lfic(luil«d In olth^r sfubstant^tj.'!'© 5nt>L f.vs .a 

aaas, aiviou tvtfidly * 'mu / r vr j »■->- 
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»«so fcn« if t>r ^ 
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mrootl^si and loi'cimy iriolatlems hav« b®en th» ^naln 

ty^rrate of Uie dofanse* 

of th« elal« of mtrap’^-ant in t-oth 

f®d.«ral and .^llltoarir trial* of narootlos off«nd«ra oan 

b« attributed to th« mi^bar of narco fclo® of fen- 

m» and tha dataotlon ^lothoda oontinually taiployed. by 

gOTarxrsent as»nt»* Offense* mieh a* the sale, uso, and 

possession of narootlos aro csonsum^aated in secret end 

ssarshallna; sfyldmce of ®ioh orlaes ^111 not usually be 

acoo'^’pllshed ultbout affoMlitg a suspeot an opportunity 

to cjo^lt an offense in i«hl'©h to aone degrees a g:oTern- 

saat is Invol^el* Any such Involvement will Ive 

rise to a olalst of «trapsent f?h«n the aooueed. Is brought 
64 

to trial. Problems aiallar to those experlenoed in the 
niireotlo* field oen. be expected to bo ^countered with 
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62. UalteTtf^atos v. Kora®, 9 U.S.C.h,A, 6ai, 26 
331 C1953)| tmited States v. Book, 9 U.S.C.M.A. 503 , 26 
C.n.n. 233 (1958)? United States? v. Boule, 9 U.S.C.’^.A. 
_^2a, 26 G.H.E. 9 (1958). 

■.j"' 63. Unltai States v. labosslerl, 13 U.s.c.Jf.A. 33?» 32 
O.H.n. 337 (1963)1 United States v. Hess, 13 U.S.C.M.A. 
15, 32 C.H.B. IS {19^ZH United States r. Wolf, 9 
U.u.C.H.A. 137» 25 C.^.R. 399 U958)* 

6^1-, Joe, e.i?.. hasclale v. United States, 356 U.S. 386 
(1958)1 Jordan, v. iMlt«sd States, 343 F.^ 433 (10th Glr. 
1965)1 Cross V# United States, 347 f.2d 327 (Bth Cir. 
1965). 



10 



65 

fehs mrk®t of psirssfeo^olla <2r«g» 

uiilftM goyomsfiBit offielalo a^rsolably aoro 

mioe«*u in off the eupplj of miOh. drug* than 

they tamia with oarootio mppl%.o&* 

Ih Tihor^issi the aEup 2 ?«ae Court e«t«srjsifely withdrew 

an? Itaitatlon on th© typa of ©rlisas to td'ilah antrapaent 

oo-ild. raXata is^m It m» tlmti "Con^reas oouli 

not hgf/« inteMed that its ntatutag war® to be anforoed 

66 

by ta^pting lnn»se*nt persons into vlolaticms.* 

Imsis added*) The stats:^mt osw be interpr®t«<l to fsoen 
that there io no ovit^ifml statute, reisardlos® of tho na- 
ture of the orlsie tt pyosorlbas, to whloJt tli® dafansa of 

antrapnobt muld mt Inoludlr^ the aiilitary orime 

6? 

of praned-ltated murder tmdsr the Cod.®* There ims also 

S41 l«diii:»atioir.i fron within the Court of A.o- 

peals that the doetrlno omxld b® applloabX® to mj o/fanss 

60 

under the Code* 



65* See Life, 25 n®x* 1966 , p. 2S-33* 

66» r* bnltad States, 354 o*3* 369 , y?k (1953)* 

6f* UCHJ art. imai* 

6ih Xn CnitocI, States w# Watkins, .11 U*d*C*H,A. 63 . 1 , 
tZ2f 20 C*B*n, 42?| ^133 (1963) (Fer^u^n, J*, dieeimUn*r), 
^'udi:e Ferguson. Indies tad tl'ie Court hod oonol'uded in 
united States ?* hoC lm n* 8 y*S.C,h*4* 236, 24 
94 (195?)* 'that? **/Wn traissstet was mukil^blo && a do- 
f(^®® Cov®»iiCfrit as««t« induoed th® <Krssis»lon 

of an * * * ** C Aphasia added*) 
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ftAtUt0 



•^^1 m 




all feieiml erl *«9 \yet ■*)«ryiwl« to 

«Kitrt'3*«!nt sS^^cfertnc? .^nould imy cirl«»9 that Involva* e 

Rarlo’^i# ivju!?!' ts t.‘»« 4>er-jt» t^f i^SrOUier hifc^&i% i«al.v. 

0ufi^ a« ths- <3ode off®-»i>*‘ of IntcntloniVil^ I'lnictinr, 

<V0 70 

irravlou'i i*sin.y har^ a.!^3 lj v.At 

dootrl’^o^' a'jyXumvlo t-j »TlfO# 

(aid€ir tHo co'^'^ v* ioac oi iXlo jwaJi pfi^-o- 

•oaitatT'S r‘ir»ior an-l »>iOlaA'"’ itsx-? -<nogd*l fctio 
trina- ’*« *ns’rall«'55Xa foi?- cri-ia» which l.tcXu^ cokt*- 

dusfe <i'-'A*?ry or threat «. a "Uxilij Injury to ji ^aijuir. 

72 

othar tl4*n «!atI^\pper as h*» w^saei iiusaa^l'id'* 4.« 
it Xac i©Al ta cot aoldo aay i>as.*tieoiax al&m of of 
8u«s» iUrsui&iiing iXfilllj injury 

ot^r .o 3u;.aoi of fc.hio.% OiJO'sv o- *iai*Vior i*i«r. 

offan»«i >»ithu} oooii (, ultisa/ *..Lo (ixri*i«jr to toro- 
#r#i=s^ q\m 0 f/ioa& 3 f c>T siullar ♦luaetio i« trmt atta&pt 
to snjrva out -^lid a^aII&.l4,Xit.^ ul' the iioclrii-A) to a 



-e*<' xrt* ){?.), 

73, .*C :J S3*t, 12^, 

n* Jj^-U axv. tV}- 

?2, -oe :- 0 'icI ■«rml cod® ^P.rorioB«d. OfflcSal Pr\ft* 

i 2,130)* ih .v it#d 'hv^.-. ■ 

^7'^ (^*C. Clr, i‘?56), o «^mt*s «o- 

tl.*ar>u k»it; * O'li'titutOJ ' rv»>y'j^^ * 1. *’.* 

'rltiat^si im C* 3^^X3*# itorj9rt^, 1'^ 

•I yy \ 1 ^ a' ’i ' 



partiouliLr alnttu of or cX».mm of cri-'.e3» 

will h» by the bcnsln of th« dootrtno, ib® 

&5®and~<r.t Tiro'tfld®s5 a prlyllega s^^alnst ooerood 

oo'^ffta-slon® «d th» fourth t^aHita th« rljs;ht 

ecaiust xixlmifdl ssarohes?* Tixo objaotlo’mfce -atel 

lo obtalniuy :rach confooaloa® and In oo^duotln; tudi 

aoarohoc ha.ro tocrs equated ‘a'ith conduct of #:otr®tn- 

73 

i?*~©ntr Inrolt^od In rh® nutura of th® 

®rl:^ is not d s^OT^imutlwm of ?dioth«r th» ooirrneyl ccu- 
or tvho fr4lta of an x-nlo 2 ff’Ul saaroix ®ay t« 
fvlryod an acsusM. -'■/,en a csaustltufclonia rirht 

la tharo is no halanoiag of saqaltia® batwaan 

r-OY^miontol activity m-X th® rW'i.t. of tho 
l:>Hvld>y6l.. Anti aa the t-nsls of the ®*itropjient doo trine 
b«Mao-'»9s onhoMsd doe;>ar In tiio mn ^ oonitltutlan^'lly 
proteoted IjyHvldual rlg-ht aot to bo aatraspM the 
of t'-'S nnturii of the cocaltto:! will be 

»*®f liaiS'ls In Its: pan of the aosa,«3 of Juatlos* i>ts 
<io ’oarttl?® *4ifl®‘rlbiXHy of oonstltutlo-'Vil iotlrloo* 

»'<M^ 

7*^. r, ^ottod ;>t%t*.ns, 356 >.r.* i:-'? 

U>5^)* 
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gt fif wUrnam mifm ^ 

90L iMifMi ^ w»Um W M Mf « 



Yvt #ift lit tiftiVi 



0 



'inVltur should rofitvilt Its no cri’-*, r«cArdl€>»« of ifc* 
npttire, fcoln* oon»H-«3t’od. sflthout th® ©oope of ilie 
dootrln®. 
















#• ( 
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( 



in* 3S\ECf;i Foa ir/iDs.n-4 cnivs 

TOS Q<nmwnmf agswct 

xTt nmy of th& 1ms Congraam h*e*b|f 

Rpatt* 'iflcai.il*>' llsltiKl. th 0 - RutJ'toritjF of gorv^nmmt 

aid ^aotierm lajoid tl'wjs® Iteitatious &r« can®13oT€>u 

liS'i lTidi:ial ST4 mt mrmoim actloae* tne off low £or 

1® not; dotes t;h« busteoss tlio woTOTOlaa has 

him to do or ho lo doing it in a way wt'^^loh tho 

so’r^3.n>.li:::n Ims forteiddsn* lUs motions &to £th®rafori|7 

74 

vim-B hlg authoriti*. Coji^toss ha® ®8iaot®d 

«>■"« etatuton issiioh Iteit th® authoi'itjr of soi« 

-cmt mic®i:®d In la?; onforcrfion't «id oriia 

75 

dotootlen has not ©stsjyessl^ Xteitod. cither thf 

authority of s.orom*son.t In th« fiold of sntraT>. 

■iOnt, or th® my In which tJioy oaf offar opportunltlsa 



HtJii l a * * W r 

?4* larson v* Gonostio and Fbx'’0!4i'; Coraorco CorDC»ra- 
ttcK * 37? mz, 0C7 U748). (gspl:t£«l8 In orUlralJ. 

75* *»««» IB lj,S,C* 30$2i wt'iiah t^uthorlroe, inter 

alia* ixz^Xn of %)m Fodeimi Bureau, of Inve-ctlgation to 
*'<sXe« arrwsts without mrrtot- for & folon? if they have 
rea-ypni^hi^ ^;romi4.a l--eli<ire that the person to ht sr« 
r#it^ hs.s or In* eoumltting s. folony oc^sils- 

able onder the lawa ef tho united States* llrits 
®rr©stc without wari'ait for IttmT orl;*©? to there oo^,- 
altted la their presicnoo* Cyri^ yo nC'^t 1751» para. If* 
whloh ioronw arrost .in the nilitai’y eo-asunity, toned 
"apfsraheislon**# Apprahannlon is authorlrs-i t.f n.ogeefg‘r -r 
ufjiOi a fK^nabi o belief t!mt .an..y. offtrise ?mdor tno'”;d‘*j 

lus-e teen oousnlttad*"' 
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r0Xtu«^s this I* jatt &*> 



foy co'^lsssion of or !’’«•* 
w«il* A failur* by a £»^T«ra30fit to a«3hare to 

•tatntorr i«83tylotion® wr»u^jtl ra«nj?t In nl» ac-tlona 
eojisl-sJa-j^l **iilfc 2 :*a •i‘lr5ia»” of an 
4»i >,-)t Gj>ur:;aa^ I.J tr> tht% lt$«j J*»fanno 

«,trasHa«nt i^oulA ba an aaoaat^! sf’neo 

th« iimx9*^m !'•. o.ily a/axlai’-i*: wtum tia tovar^^^t \n 
cKfeisldisraRa y^jgonoll'Xo far tho arXi« fC..l»i #»l* -.,•^.1 

rettortod fsds::'^! or -military inlttri >a*5 ’ ?*;»? 

ttaa Isnlod t'>o oao-AJfod t,t« dofcaisa bt's<?*iuro tJui f'tV’nr 
©f t^0 »*«-.il ' » oorrylo^ RtiT-.."' 1 *•' 

tlyltx »i«r» to ’•« O'ltiHa fch<a doot?>« o.f »»iy oo- 

ploy^irst, da^lto thm ^%’%9%yae.^ oo.AX'to aaa* 

?? 

fcv Vi® jif'jrtaot ly* -"IfliT-ijl* 

ot onlf aro aot« of t-'. 

tho fovirr,} T>^t ^x-t Vnts courtr. mva tv. a 

of »rilX n rororir «nt .nrcnt u.!? -! ll*.- 

axia.llty* nffiocrfi crjd. offlolalr? ef cyo 



7^* V. 'Mlfco?, 170 --a 5, 

91 : il.x Ar* IVJ'O)*. 

77, Jao, f,r./>. » Viasr-itn r, irJta/’'* ^9tr- i*, *, xiii, 

y~ ( iTajif f art.ai , r<,#KJ*^** 3;^ In rfmtxltt {rtpra* 

ha»0V,\a)i V. «nltoX **, J*-:-; '.5^ 

( ) ( •■ 4 ' Jt , , ctonv-rnt n on', r; ^ an ) f tio , ) t .n t tai 

1% »f>jnrro^ ,%24^ W, f>V 

Cm«'.’yory)| . tatoj? t* L«' 1, ,1. 1^6, 

293t C.f.' , 9 <ij 103 d!?5') ('n«s-rf»o^f*!> u 

«. 3. ; -. 



«.r© trioaJw W!..o©v ©♦r-^ Icct U. . 

01 tfcin to L* t’i® prc-oor" >f Xsm «oro 2 ;o«.-»ifc ».*}.' 

3 ® ?r 4 'oro«i^ •.r® oft^- to 

»ooa»* V'* tnf> ciroloc of ^rlrc Iv* or- 

fiolAl tv* jfctUJt tuO* '. :#r» eifc%**r to ‘o:--.. 

tr43 v>. ', rTv^t..».. or . ’. nnij 

mh9 will '>9 5*. k .0 t.-^ 

1^1 ot: <(lxleb v»j r.ad.c avf i3-n,M.o foT 

coi’ittis*/ a »1 ft sv».oc;i 05 *r 4 l orlolf,-! *',r-j<*»‘;ufcJo-v* 

5!W ■ 

l>©»o ao otie^ l®nori 'o4 uj- vorlou.'* e.;*>r-y ^ionn 

Uit In ronaerln#^ th«lr eox’^loaro l«so 

of ftOTTornTSTit witJiin ofitropfnont dootrlno th®*! oir® 
thoft® «®50 -^Taqneatly t*telr sotlvliry in 



70 * So®, o*,. ,* * Smmy v* anitwl 2 ?o u* 413 

( W^) {ntoo' nitod. rt-tno r, 'liutTO, yij 

? 0 s 92 ( 3 s^ ’-►li'* 1 / 05 ) and Laftir v* ioulfcofi ly.j 

o* 2 d 7 ^ 1 , 7-'’>l onr, (ooraia r-rO-.-.-of- ^ -‘* 

w. nitod ^teias, 3^3 ^* 2 d 139 ( 5 fc?» Olr* 1905 ) (hlr»d 

r t ) • 

In t> 4 « foilowlnc oasao tho oa^raasiovi ■*inior*«r 
ta*o ffir-nl-' /O'*, j *neTi.iaL*i v. .t.atc"’,. v, , 

(195^) I Jordan ¥• ■. nttOcl .iafce©, 3^3 /*'M 437 {IJiiu ;ir. 

V, '*‘^7 .3 f . 

-hir*« O' sf-a nor® -tov u»it 5 ?i>ifial iu $w 4 <? 

fOT «r' .V &\rtrr-.'i at '■'Vl l* 

. •V't-' • ra*' — t *!-• .?♦* 3ft>y* 

iOC'rarttl-^ ■. Oltial . J.O: ,Aj v*^?, v..\' C*\\ .\i« 

19073 -I* :^li.-> '.twt'o- V''*-:-*, ■f' , , ' (<-s 

ly^, 1 *^ r.:.i, it ;.5 a> 55 ). 

« y/ .. 



fulfil I Inf toslr rol«» tirlll «t, t'or© aatlculoa# 

Icn t'r.«n that of a fcoi^rrmmt oftloar or offl- 
oL&l> w>;«r« the ter.'ss of tholr i^pioyaent 

call for a oo.ntlnf©jtfc fee iMrr»n.ra“n«iifr to pro<J.uo» evi- 
dence «f.alnat naurticiilar aeouaed a© to cri»oa not j?«t 
79 

<3©r itted, or where control over their aotivifey l« 

eo 

la04in<t. 



In '^illla*^son v* United otetep, 
vilr* the ooart X'cfufioi to 



311 .'.ad kal 
sanction « n<5t'!- 
vonti^ ii 'Jilll V* United. 
rol co4 h'/recu'^e ■ *''* H? 



XOi 



« • 



he 



J ? 

'> ♦ « 4 u s> e * 



e Ae 



'-Vi, 



?e, 

(*^th 

t' '■'•ent foe 

33S P.ad (X964) 

ah6*'v) find 49 7ji, Ul?. 

•10, In United -Stases 

2--^3, 2% ■:«<,**• 9v>» 103 (1953) tn« court oontoaiei the 
use of a eiovers'^'atent arent to i:ili09rtnL''ntsl? *?r'iiclt 
«ri Indaoe follow tervlCNSrsen to oos:att cri-aea in ea.- 
for * soinflc® sepnratlcn which would not to 
he -pr®e«elO''< by oourt-'i!mrtihl for his own offeneasi 
0ii2 In Ai^nTom. v* United states, 35^3 -u. :> 369 (Ih«;c)» 
tJie Court refused to abeolve the Govssnnorit of reepon- 
beenus© its offlolnls hod leoi ur.mmro of tUe 
actlied us'd by gri aetiva r«>vormfeent inforanr In on- 
Vrappinr the ecmiscsd. .$2J3£yiZ!2. United. v* 

'/ lo«tsrn«m» 243 f,2d .191 "(33^ Cir, 1957 Jt wherein en 
entrapped su^p^ot uvis d&o.-,-.CK!. to have booo*"e a fovern- 
■:' snt cf ent dun to hla ®ntrap-.aent, •^'■0 «..gd so ijonnully, 

lal® J, 1 195-1 



tha libera’ not ey^sxT of 

th« '.r??64 foi‘ft-9c Kfarlnr unlfoiYi of ni« "otntry «lil 
tm oc^sl^*y«1 t." sSnCti't of .<r7>?oro*'«n.t vlt‘^ln tb» «Ktr*p- 
loT.trJns, rr«ei If he holds. »*i «.nll«t®5 si^ijolntxs^rnt 
•V # r.e'ncw>^i;jls'^3.0''''ef offlaor, sc Xooi ss hi« dotlss do 

HI 

r.rt \rcludo tirooo of Is-^f «>*vrerc:<r~te?it or rarlca datectionf 
*r’ vhoa isf«rjts; diepoce of govemi^ont property 

Sri & -mvTior rot sjithorir.cd hy Im: or re^sfuistlo^. * auoh 
•*^ »5i«rlt3oTi. x^iXl rot aorrj’’ It tTi« oooserit. of tho 

h . F •ftsjv ••, E-/:. C* .i M 

'x“> dS bet'rwi fyynt*ict •ctWlfcy 

. 10 ^ to t^o nn-'^ ocntnot »cttvity th^fc 

•fill ♦’o Tired os sc«orr**l«oiv’e *flll u*aiiaVlv depaaad 
oot "»nlT ■'.•o-'o s oo'is^dsr&^l'^i of the nstore of to# so- 
>ijt ■sl'-o y.ron vHot ’S'Sf? hno'ri ’*y tija ’ 
of oC -ird of th® eQo.u»»d at 

t*'e tt ‘*.» he i?ss er-oorra^^d to eo*3"iit a criw* 



Ki, <eo* ?,&£*.» UaltM Atetaa v* «olf» 9 u*&.C.a,A, 13?, 
t?5 3'^’3 { L^S^ih 

ex* Oir*» Itatos v. ■ar-as, •> « ’•■ . 

<i4?* '>3 V\^ (1955U; .ta5.ao v. ^Ov, 3 

■-M»d*'^4., .13 0,«*.'U 97 u>53). 
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Ni Mtfup m iliM miU 4mmmti iim 

«iH» m immmtrnkiim %r *UJm^ 






m$ % MHi M aiv IIP* eM WHM— il 




* 




'Mrinr, lft«t doo^l« ot the Ceifi-ar: «. 

of "3eiK)y letter*' ’>&s r^« -u-r^r^-e 



Court trMch under t^y the r-Tirrellu deciri^.. 



^tkSjLXtu 



,..niied a fovema^t tneuector Nje.*i i'-'^ni’ved 

t>iafe the acoueftd was d®|K>*itl'V' ob^eene •'Ptt-rr 1 « the 
Mall* In ylciatlon of a favleral etatJLte, ' lnffoeet’*»r 



•♦for tii& ntjx^oca of not «../Tho 

aeoa*#j/ vmt. .Ih ylolotlon.. « « . « v.-rote w/erja 



t onlcatieKJs In v^l.;ra of .’.gro» >a.«ur H- 

• •.£vh# aaeueeijT',,, l:> gend hi-; '<*ife ’^r.il c'*r»f.ii; 

«oe--n cf the chamctrr ooverod ty tee * f-^tutes, Khlch he 

1 .i^onaclf! iSsiJtlrd,) T-.a vOUX't An 't>^{-'.;i,iil*ir Ui« 

aeeu«*l*e eonviotion for seidlu*. oh^»iO ^fci»r to the 



ler^ter-ter thx -0 4 #h ih» -a.Ai® found no Ir^^ronrli'ty Ir*. t *# 

spec tor’ e oondact tioat viould conytitutt a valid roand 

S5 

cj>3- Viloh the ecouBod coull o’cjeot, since the Infoma-* 
: r«c.eivad i.y the In'uoeutnr lr»f^ rjfncl*A.vt to Justify 



-' » 



>11 (IV/?). 



U‘ JI* 



• 4il» ***'" - 

*"• • j ,_, t?. ■ 'g > tulteiv :.,tavecj l6' % 

' iiw Traitor »>l*eod lu mil© In roctwns® to a dnos.y 
V, .nited !>'; ■ * ♦ C;-y 

i i.cHfii of dooiiy .let tor ooulsfla l^. c^ri -ncy 

£ id .j.u:-)B t-o tr^p the aoisaeod pnotwi *-jo "<r«» a»»rcc-tal 
of ©teeltr.f frx'Hh the sailK after ooi*i.^ 1 ui!ritk hrd been re-*- 

An'^Lreyg v. dalted •states, 162 U, 

(1*>36), wnereiu tho vtourt ooridonecl the ^lerenreeontatlon 
of a» eeLl a« the nmt& and Mdrese of the fover^j- 

.ant - addresflor of a datsoy letter tii order to o'.^ 

tala «rld«ne# of Ui® aoouaad*# csoaduot of eand-lTir obscene 
«attar throufth the ®alls# 

•a i^Q 




f 



4 









k. 





















f| 



« 





i 













t'rtm aotmlly trirrerod tn» orlii# 

tps rttileii aeousjid wstjs oowlc*0di,, iut* hvl it not 
iiiiKin f.t>r t‘io»- .-^iirtleuXaf l«tt<sr3 th« accus#! ftarili. never 

althour>i in r>m'i<$lnr tne '<»oK* 

ne <w\fir:.o4. the lns:^eGtor’s sys-?leif:Kis. Tits 

was 

«tetlvltv^con^csfx«il on the lh?xjr:/ that tJso • caa«»ji 
•i*» *.ba lnt«irit tri (joa’sit that partioular trpa of eri ^e 
i*i * 1 * 1 of reool/Is^ci; the ”S«'Cov iottora;* Use 

d'tl r*othi.'is of v\9 c.rv > ;*-..4 ao~ 

Uto injii^aatox’* wa.'-* nonerir.i'V'.l in uature 
• •/*«« ho vjiu vj'.uo jfsjrj'in.. vat hir. l-'tioss nf 
i^v* »*r!*-MO*« X'his fe/ve of i’** rr«?s4««iM < <**2~ 

in federal and lillt-ry or*l^.ion*s to Jusftlfy 



'."ri'fAro Z.T):am v. ihsit^d States, 15'^ 

-*'uar3l.i U’.« -daasu i:j inn eo:^v’ffe»* * 

tia.v iHiped u«o»* faoti? Bl-'n.ar tv 
A>* *A^vjfc. the '-/iJotvf* 0“^ ”**'a.vrd .Hd ^ot 

it. *a**»%o t?5« iJOKt^tl iii?^5cctar mifjys^cfcod the acaueed, 

t'WV.-* ’-L does .zo\. a-^voVvT t’ot \t wov the T>v, r:p‘ i 0 e of 

!*>•»,,, in •par. tor to or the ooaK'.ft.'iio'i of 

» 4 . -c, - .' It rf..a ti :.t/2s»,«tr‘..l»\"s?h'«ther th« 'Aei'mJUKit 

#"i*’ la £io uiila'jffil -•twi.noss- T*ie vsor* tmc.tn 

l‘<u» : .0 .-it vir '. iiAzm .arlttani taiular ao osL.e, 

-.4 ii*si o<j 0. offlni*^"* ■*- n detective o« 

- wO VAell.l - t ■ ;4‘>i «v,* 

/w.»a to t»-v» eot«MZ ocjv't Sfc'O-;.. v --'S:v *cjSi * 

) .-g^ . •»» .'10 * 



- hi 




t 



OS' of ’,o% ci'' , iOiit u" .tv ill *;<ir >~ 

''airlti** 6i4<a <ioj»*tj#lon oi t ®rl^« Inforaitla.': la 

r««a4vai4 uH'ieiwiina t^iat jb *rv»iv**ot I*' i^ri int.'* 

«>■? 

fiMEsd* ^eh Lifoj;.«atlor, nc^l not o-j c .inl? fro* 

00’ivl.tiott, ifc *4i3t,-' W Ovtair.fel Awia-jft 

ana sld^dai<2, ol its rctiiJialJ ik^ .*%lii** «i^«nt8 

S 7 •ot to ‘’s^T-m;*xrsr‘* b orl-*« l» l»»i£.f ilwt of -'•ir'l®.- 

n*i 

\il» «tn«8«* thB f-r-a u.fME> la l"> ^atJir- 

«t*»» t-sa o !*■ oaaclf ♦*";-'• 

<ri*s2« It .Id ^ • VI i «uc/ t:; *»l/» fuvU iirl ja ^ * 

^<3 

m itsor Ai na»i o, to fotT. ")we/or, 



!'lr. 



47, 4.nloi'i« V. ^^nits-d ..«4st'»,5, r»c. ;,2** *>''3 ( .^v. 

Ali'w; .>tati*s Y, fjook, 9 i;,^»c»‘*.A. 5a?» 2v 

u.'\ .. X-H3 u>>3}. 

«o®f ^ '.dvlte«3 4>t«t«o If* llyT'iart, 3‘*-7 ♦•*‘M 

7?c t^li (af®nv*fi ®-io:>5i.At8r -fiVo* 

lyi tlrj* of^ a ..vlvCh*U>;«r) 5 v-nltol J'ttvtes v, ci«rc«, >v3 



i » 



■Vi 






( vJLs*# 3 ifs*l®.2'— - of jOo* 40 xii ^ * 

aj. -Of., , . — . 

vJt¥* Jit, v 9 V‘) !•• cav ^»8 5 | 0 *li 4 i» v. 

. 5 -I 7 .',34 bio (DvQ, Clr. 195S) Cr«««ottfcbi«i eu-. 
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‘Tylrtlrt'Ji olto4 V, uo lijrtn, 2 ?'-o, 

fs U.i* , '■•"•• Cl95^) ( rSBiT’^ »at5X«5 '.cll'tf or »u«nl«ioi)# 
yjy.ii^ < r, .oolc^ »• *J, '.C,*'..’. . 5VV 2b 

TT^TTT r,.r custioico. )♦ 

**0. aygf 4 OAillioa /, ZZi. 

*li t 'tr <^r. C v«r*al'i 7 if 1.8, 5©^ 

j ' : 2ij?7x, ■Hi:' 10.-, .7v' c,*'*, , *5..* U">5). 
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I •? 



II different in v-.'S l»p»# 

IrSrrz^tion two on « 

culpi*!!, fuuofclon of law «sn?oi*ccs.atit l« t«*-> «-ry-» 

of crL*3« arid ttia gippr€si’i<»i#ion of orii*l'»4lc, 

. V-<lrt doos li^t Inoluflft s:i« . aiyjx.irn< 3 fc.^rl.^- 

vx 

ttrl'te,** addod, ) lo t© aacotfcnfu iai '**.-x'* 

foroo^rt nast obtain w^dirno® of oriae. O'.itals- 1 ;r 
•tldt.^c'3 of ’^rroourlnv** a oriTloo^ for 

<n.jroftlri i‘f'- 17 ‘ 0 '’S of «J90 ar^r^t 

ttdrscaai* On#* \n jo.'is^ilj ‘.rn>*.-.asiti'- 1** 

t04 Ot">4«rr4 nnt, ?.n#«Si#at'i i.' i f f 

&rL >'ts mirtsi *<«|n 

'so.^t i‘;i* '*Toiuwit4y olroa ••Un.^iCAA ’©u.*% i'!~ 

i,"*"t. 53frio»ilt dMr3'i® mi i«voau.Vfatl.t*, \hn 

V vjit'It oenyfeit'at.Uiil'tl a? ik*' . t 

ti*-« %U" ’ 30 X M 4 :**-.rS^A9 

f'-iil-, ra-ruix*©® • p o.fln,\ ^t* -k.'u i* *. 1 'vv-rts 

Mir-'Ys* VIP "•rar’rari.^ t ?\12 l*?* 3 vt«fl. t*y a 

to f urri’oc is* on n •* Or* ;o*' ’'nn 
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9 ? 

mo'^&.Kh-'/txXloTy jrilo «rr«st t>% 

euiit>«ct v« tA'znn V;efor« ^ •’■■sij lct:rej!te •'in'3u« 

so t?:at he «ay ’*5S> liifor'S'i of hie r\rhtr. A 

se&roh not connectsd directly '”lth arr#‘^t 

cannot ts consluoted of tna suopects’ property, »uo'n 

03 9/4 

aa hlR ftuto'soblio or even i;txr'c9ii ^ «an* wltho'Jt « 

sQAxen warrant being l»sue<’ » ‘v'a:? 1st rate t.«ie«4 o?i 

cau«e reqairod by the fourth 

GtatCTjentR nado by th® suspfset nre violation* hl» 

fifth &’^Qn<i:zent rt;;ht ainrlr. *'i sfelf-incrl'? inatlon if 

Ha has askod for an»l been do Jed t'ao rlrHt t”« hl» 

fttbsiney without uni?ig ndvlsetl of hi'; rSrht to remltn 
95 

atient? ard tpe deiistl of hlo rot lo-ot It flolafel'/c 

96 

of hie filrt'n **'^ohd'iiertt rl 4 *:ht to counsel. 



9 /. Xhtt evolvn-; fro’* tvyp daclsions of the fupr«»« 

CouTt, ^fllory 7 , United Stetet, 95^ ^49 (1957)f 

an.3 hcHnbu v. united stato!!®, 3l«h i-.iS. 3'}*i {19^3) » and 
pr«cU:do« fcha alnlcsloR In ’svidenoe of the oonfessloo of 
&r. accaead If It -inas oltalneit during any porloJ of un- 
aoee^nary delny In taiclng. hlis before a co&iaittinf^ ?8&gi»- 
trats oftor arrest, even though the coiiferulon is <5 caused 
end -k&s voluntaivlly obtained* 

? 3 « V. Connactlout, 3?5 ‘i.X. 35 (19<^3)» 

9'*« >*or>i t. :/nltad States, 243 f. 2d 060 {2,2. Clr. 
135V). 



95 . -SCO ado V, 

iA^ 



‘+7* ii9'^3)» 



IllliVJl®, 373 



r*itu 



«» 

fOlfl 




Those oon tit; l tilt lonal rights have not lm<3 an/ 
•Ignlfiomt I’ST^aot In the c*«u of a easpeot «»ho har 
not been arrested and Interrogated, or whose pi-ooerty 
has not been searched* t&t »uch a suspect »&y tc no 
legs cf a suspect If fovemnent agents have a raa-^on- 
al'ie belief that he 1» criminally e/iTJuged, fut, Vic 
position is less favorable than the arrastea* fovem- 
»««t a«:onta in their search for ovidenoo of his orij- 
wlH not nave to concern the selves with 
aoetlng say procaule cause roqaireaent Suefo/e 
ietx*ate in order to carry out thCir search. Ihcv «r« 
<^ree to do a« they please lit tiieir altoxty^to to aiu 
evidence of hla crl<nlnsilty y enoourailjv nl: to 
coral t an. ustlawfui act since thara is a total at 
of fsmy Jalioial regulation until well after the etiooont 
Has been succeasAiily cnofjui'a-^cd to a yrl- «, 

it n«? be oaelar for ..j-ovemoa-it to 

ciru** A uri le and thcrauy i;idi.rec£iy avoid the i-'n.vi- 
ivt/ etu^/ullK*': bluc^c v*f oonutlfcutiohal rights and Ju- 
fUCisv r«wi,ul%t,iou* .io;-n»7«r, it 1» sruTI^etol that 

V tS ifitotlo role of f 5 .ovcrir‘cnt a entr In • 4Ch 
"eroouraaent** aotlvlty, tho riglit of the Individual 
not to liave nls oovernaent sponsoring his originality 
it a far »or« superior right than that proteetlns 
against an unlawful search of a garble can. 
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. Xfi I *-■» Owiij*' W' a’ 

A so^e’^hat cUff^re^it sl^untion \Oprascu«i w* •.-t 

t.tft cy Is Inal <l*9l|in to oo'^ -it a imrllaul&v &rl o 

orl»*lnat«a in ’«lnd of tne aacuaed «i:d he sa^r.^etc 

©r initiates that orla« for whldh hs iat©r at^a'id.* 

trial. In the lewKiinit and hirhl/ puhliolxod of 

97 

dnifc*Kl itataa v« vac«c » ona of t tO addffual 

orbslnai cttsss irt fch« &uiais of .v.llltary jari v,:ji*ul«jr.he» 
an ladivMuaX ftareaftor i«l as 'a.' h. v' <*■ 

aupply sorpaant ami offered for a 

tlty of assorted i?o'tfsrr.mer.c ohevrod©. 
aftaj !iuro*'o«tlo»' that '*a,* call Ala tue Hv^rt i# /> cen- 
tttctad hio officer senior* and was ilz*cted to * Ive 
”X" th« chevron*, callal and va* toll tiiat £*'■’» 

ci^a^rone s«r« ready for hl;», ..'hon he arrived t,io 

r*»nn^«d the chovrons and pinosd the-., at the 
-'‘ Xjr ->f the VJilillnf* to>;< tnea, pltc?^ then in 

’■'4* j'lri 'aid the cer^ei'*t tno prw’»‘al:sl ;>)» Jh, and 
■’♦'t rn -1 rt » afo-'-e tho e^sx^ns-j cx’i'vl-jal l’ty«%stl ator 
,' ■}•■» <ilss^'\ortm\ offloers •.■}': o had o’^'«crved 

t:« tr^in^aaoi*. Ion e^ald effect a3T:rc,.-''f”'r ton, autex* 

y?. J h.S.t.Vl.Ar 391* 12 C.K.i^. 97 U953>. 
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T>—i II M ^ 0 mlf ^ 

••••^•L • cai m» >* %4# 'fH w4# »vf 

-««ij m m^m'Wr ^iW * -4| «t«i^<|j. ^ 

«UP \mmn u-n tu ^ At^m V r «c 

^RB ^ fno ^ 

$t*imim.m€%j^ iOBfli ai$r «R ^mm <W4«li« 

• *-• *>* ^ ■ ^'^ibif iP>i M 

— I w l' a M y>^M|| \«l-»t 

*••' jiL»* «ipr^Li. 9i«Mfs |«» #r» 

•>iA^ «4«t n«»« ff^ lij#'^* j4^ «p*«f», *« <t# 

t%it »# MHi*»«l« |i« ft'i^lMl *#» 

>««i • t«4 »tfV te£6i» Mi 

1^1^%* •« UMi 'W«* Tol li V** #«%»* • ..^fuggf 

M ,«^«*rr mm u 

t^ftf T p M#*§ 4B Wlw il^ l%4«' 

f?tij^eftiiir^' , «i w« 

-«PP v^.x»p t«r •^Itf «U»«i*_w49 pc 






C'Arl iixxlier r.nek» U,t»* f^wrlne co 2 rt>», wae 
34»’’tlf »•» arid ai;v>i>d ti'lal Uofors a 

eoarWsartlid i’or iarcenj? of th« oJjovronu froa tu© 
»irit*»d jStatos, wontrajry &o his riot guilty ploa no 
vns convlotad eiftt aeat«no«d to* Inter alia, a 
tliv# dl soharf**© and oonflna^aant. th® tiorrci of 
ro7©r!sr©?l th© ©onv lotion ©iter detex'.'lrln# that fov- 
'ion^out and a ocnsoctuent laO. of 
nar.^t©'3 the ttrlijai oi" larceny. ih« Jusif-:© ArJvocatc 
-nnorul of t»j« ..avy ooz'viin<?» r.he roGor^J V-. (-<> ^ 1 . 

of .‘ilita'ry uppouls. On il Jtiptc\V«r ^.oai t 

r«’*40i©u j,ts oplalon wniah incltid-zd a dinoinalo' «i 

ia»a«» of 4.4JW, 4>ntr.*p.r^jr<t, . .oat#-'i uo v»n t, 

»".d asportation, ili© coux't concludisd. tiint «8Uioe 
iwlt'ijsr tha supply oax'gcant cr alo sonioro iiati aui-aor^ 
itv ^.o oo dicnosc of inc sr^ovi'orij fctrt Inerts '’**i u#v*r 
uz .zO'.a© of j'i 7 axv.;rOh,tai and tfrxt c<»n 'o/«- 

*i*av '.if onattola oatsldo tho wav"Ohou/o o% - 

•tixutol sl suffiPiG’it acpxrtau.lo* for Isrc^ny, ae 
'jui i alzo ris4«c’.vJ. vuo •.vttr»<in »©,it Ir^uo 'Slnuo th - 
Qri--i..,ai plUr-i nrl,pi”’;2tt;.5 t nv,c^it!yl i ) 

a-j4 vis supply cerfsant ImwI oorved not *« a 7»OiOr* 
but xjereljf &e a docoy to permit hla aar.lcr© to lay a 



trap. 



««■ ,rntm .IBM i«i* tmmik 

I— Mi>4 laiSi siki' *«M MttwiMi 




th« t'^olvo ymT period fret? 11 iopea^ifc-er 



195i U'Stli .10 .-c«n ve*-^ccr 1965, . .tci: t.vllv tju* 

Cti|»4 XA ur AlCtiJrA-it to ►I'fiVfJ bi^ » 'i'-.Mr' 

no, >.i tr.'S' ,'roiid t^.at ba nst*) dc u entr ** • i r! { r'l, 

Ca.a3J =’.^5 hr.il AOt bos.l Tn r>,3 ,DU.'’t 

A,i.jisraLe la ■le-lvtA'' 'i notion ’a'<r in ^ ) 

th« l.i-'‘js, orrn Inoi ■ _a*. 

all lltl-'-ati.i.i ca; 4rtUoill t' novo ^a-s rorc ^e^:' «i#H 

Qi) 

pix-iooi or4 tbfc.1 tnroa '’efej-n vn.” . oo'n'.'ttr , ‘ '' 

CotA’.’er lA‘n5» of tno ■!% .•■ 

ino 

^x*/t»iPsd A fvill a;*i«l pn,^’'n‘. 



9 # 



111 OoJV.-.-eo. 2237?-3A‘'»-)^ (■• -v.n.. 

of -.^aator ..^ou^'iasi, *tr» tioi/ax'd. .ira*. an of tho 

staff -of '«itn.t;or ;XoUi.'la<3> a.o.,^' otfoi*?# jn uio'iiivrj 
w.Ub '' 1^0 years of effort and .lnv«stl£'atton lii 'Uo\*a 
bo *alf . 

>'>, wtatos V. i.uck, 9 29D, 2^7» 29 

c. .. -* ? 0 , /? U95£i). 

lO'l. A c(7T>y of tho r?if>edon of Cm'X slrdlor ’ueJ:, oi«io vj 
Fr«» I lAi.it ^ radon ... jobnron, liate-i 10 i, l.n the 

po«3>jfn»loa of the cat :or* iho pardon, rc.f3.oots t’-iat ?su’'- 
ss:tUci;T.t to -uo...*® hsvd oon^nce rHochar:^© «n I': itui, 1.95 
th; ^ard for the Correct. lo.n of *iaval %icorl« “■o-llflsd 
th:3 .*ntaiv of tb.5 llsabar::e to that of *enQC'.l j ^cc -.id 



co: 



t. 



.A - 'ertonal IntoTviev btft'.iaifi the u-Uor Aii ir. 
Ecm'O ."^.u :.:^t id'^lnlRti'atii’^c «ri?lsti»nt to .i^nntor 
Do n..i'j on ?•) Dec* Vl65» i^r. ‘^’'r.i«n IrdlceWt t.lxn.t -.u. 
hM '-w 0 fn rc.*R.»ad fr^OA^ conflnczieot the l*oarl of l*e- 

tri*t«r ;st arV’e tXio rnlity fiiv’ln''’'’* ftr. O'; ji ^ 

bat V/id oaa lnnroner .17 r»oont'ine<j »rh«n -Id/o- 

C"t* ' •ew'” 1 nf the Jftvy oertlfloci the trlsl r««o;^'! to 
thn> lo>.irt of *llltary Appeals, as a oona«Q’4Sioo» of this 
reocmflnenaat Laok lafcar instlt«t-@<3 cult la ".e .‘ourt 
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»l4g| 



A* 



4 






»xeroi uf p&nfofj 'i» v-^t'l»i'snt 

iOl 

fcy •••tlon 5*, «rtiolc iXi of t^.O tit ■ <r.i« 

■■•© o'^^n^'ionF hit^# •i'liromly t*' \t 

ori- Inml «ch*2^« or p\&n orl,rl tn« -^Ini -if tha 

©'•an^'M to onri\t a r,^v.l 3 ;ilar crli#* 



•m* r*rad«r to tiia Cvoea^^u '>U 



«nv t>*c* f«4riou» for-n®, mx\o*‘ mS provi^Hh-^^ t^st 

102 

&r Gti*lnf*l «p Ir io. »» rs ?!'.<? :-’’li- 

U? 

i»* jn f.roaoftOti 7i» 2rf*«V V.S'*.' , 

iO'* 

^ *■ ■• nl »■»•** t?«'. f*>r a. <?r5.''C, « '.u Vm - 

135 

• #>f ft eri-"*#* •Vi*' Ifi .<^th o' * ■>' I.*- *‘Nin 

‘■f »• oti.j r 5 n «.rl '»«, Ut*i j ,■ 



(Coot»'^) of , v.at v,-efMS3 trlai t*< 

•♦ijifti for ' 5,0 Vi, '.r, -'nu-.^a el<t3 ttiat 

v*.»^ .;no 1*4 .idsir»4 to ?,>e,i4 titrt.> 

-• * fk® •Jtw’iLl© for pror-otion to m^iSTaot ?.out 

I..* tt^a of ,'iift cou), t-.,\-a'tIt. ; v ,«Fn ;vl ..**1 

f***'5»^»V* yOiti'S .«c-/it..'* *« tPnt tilO 

o*i'> for t:j« will i^vtlOi.. c.t .7-1 Ift? Attar 

c *t- Tv it •■ij tu»t .10 (3>jttorox. iavi i-'A.5 fci.?.'* - »asn ijwlj lion.'* 

if»t .X -' sKi truotiv# -r*-J», .*^rvU-4 or 

* 'iu.. I ^rj CG ;panAt.i.3j, 

> * >oft aatr » 1 ore /5c.., 4:^4 , ♦ (1-,:'^). 

‘ ^- f 1 i i V, .t'llxV^.X w^, t ti , 3 * ♦ X.W. sxxX, 

v iir/* -*4^ 5*""'^, 3v 

► • « »*.j, •- t .vV i5>» 



» -s 



« • 



1 !.'4, 



i V ^►X - i.<X llwOij /, , 1. 

>a5 

J4*i34i9, 



3 ^ 




W* V IXtl 




IMt«» MV 

••IF - •» 



M lU «4MfW ^ •••fW If 
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•« ■* 




»* JK^ » H 








Uuitc-. vii-1'' *;‘.iS woe ;••,!* 5**r— ax*, 

©iffUuJXAl^ a».J.e-i«or s,c ?|.^> v ca.‘y, «* 

* 'f ; 

rr.'»t f '"i’t ^irjslo U tf lAt.> « ^Ji>s ttTt #. 
tih‘ ^!5• Aclx,j>'.i* of ^;omtn-4nt <a-i,rt. 1 , 1 . au .►u,;, 

crl»^i4-";-i t^&iXfXtj i% a 4stirfictlor. fmx t*..j 
Oti far oro ^y|,x,^rXA* -«* 

ta#'i U3 lip t.‘<i orltii-rai aeyx.^ *a ju: «ae hi«.x wi 

tv _9-nlila a-vLrv«Axi«i*»«, xoSt.a*. 

bs>:io»»c eA.tXiTu, 'VN^-t-r. uXeai, o«».2 • .w 

iii'.t'^r oUilH of an y.oo4Su'J »iio eoe^ivCaiAi a. 

^'l^v O' !i,l »UiV>s sU>?paxi ^<5vor-*sn»i»w 

•r - itT<> hli ori''’in*l aoh® e will iv:*t' i*« .i^i • 

tira of'Iiol.. .U» fmi* -.' 

(.It vot* 

. -t ' i I f -I ^ c? * -j p 

• '>• t'*'c : .Jons ^ov^r-.^sa^ * 

••nt, VI - t'l'/* >x ru "ivn c fw V 4 *.■? 

* * * 'v -"JC's . , J, J.u5: 

« ♦*'..■ “ *" » f'* i I’-’*;** i .txt-d u • i 1 5 of 

- '* . t" \ * iP.u’'‘tJ 'i* , * .**A* 

% «•« « .. 4 ^ 

• ^ ^ X ■» # ♦ ir * ^ 

%•-. , ■*•» iiw). 



»'f> _ 




MPiMfv wm ‘ « — 1^ - r 



^ ki 

""■Ti " *lf~ fit in i ‘ II !■ i Hi ^ 

*il #1# tar «A 




•ie « 




5** • *'v£Mt 2?l-'V - • ■' Ml*’ 

• «>'/li^ M.« • Cv XLi» .t *• •!••<» Uf 6**^ t >r *> 

r*'. -.V 1*. 2»c,t ‘ ^ 1« 

^ ^^.i.-.>i32 j ip t5»-t*i^ffLnr tr, e-irr' mt 

# l«Mf<,i. *i*.:j ^ t. i If * oh*yui9* 

i 4«*iiV »c*.i Vi •,*! liiiXf •»■'*' T’ -J.'' * * r •* int V**:#r 

-y 

fti Ifv ii,:.'* *1!' rV'*n t*: -x «ianft 

, -••J# ••»;-, -1»C" sf ’• • '"ti 

i‘VU-. • i-* • I’’' r^» - i* *1 «<v?t- 

l*#v* u. iiTfciy’i 

t£ 

- -!.- <ntn * 1 %x l frrl>», ■‘^-4 



V - 






rf, A 



.-*; ( J*y n ■ j « 



# fi Y[ 1 * 1 1 1 M * ‘ * 

*1 ;lr. L-^){ v^t.i.’*f 

*i -«r..„. Z'xt 'r, -jh jMtirt *«u^v' , 

•. ,-A, Vi »•» %*7 avyo. 

:'3;, •*-. » *A^}. ,.. ■?*•'’' * 

% A ♦ 1a V 4. S!' ) ■, ^ ^ iit ^ * t - s % 

"••> It, >.'4; 

t* t’.**’ 

"V > ' f >*• " - ’ f T 



’ ^ >. ¥A . 4 » 

- -=^ 

^ , na, 

***•.•1 %**. ■^I 



• <• ■ i> ■ » « 



-3 ^ ’I ^ 






•«i . * 

r^ ■' 

n»jr\n s 
•U 



If -.9**iCi£rr*T« .'trli I4‘ » 

|i^*^l/' *^' I » *<•1 i C^5 * i, t « I «-4 t >,., 

t$ %SM tv i\ KtrtSI ifl te VtUuiviM*. 

■^u 

l» 3 i» r!.i txji ■“ -‘V 

. ' *»iio w? jc» i-^’. 5i‘ z 4jpKil,!j t, .lJ3 , 

> 1 "# 
w * 

w*/i ao'j?.j iUiJt.t^iifc4«fck v.*u A«* 

ssf *^ur;!f» ^»v*J^^.v»tL*i, cx.^*t « 

-I. Irv > - y * r^ iHitiv, -v» i,< 

• o^ ^««« *»ltow***l •*■'1 m*|g^s*1>i..t t'C -^* j i tvii^ 

■•*. m tT»o \riVi «r !,.i,*'»»y 

It ,* tovv. , UOtl le niOJl »f w.ii^ #s 

j,.*» **t«*»<- n- # . e>i **:» 

^li >'•%), toOVf ♦^n i<«w v tJt Z 

^ ' I/* **< Irx miu to 

’•.fj-i'** i~«*l t!'«Ari»*4» ufc.t«5* li 

j-il * - *Jt U’ t<* TF^Tjfct**^ V*J 4^— * -f«» 

IX ^ 

#wr*.4 '-•I-' ■ 



L. - . vT . ' v•^ {^I»h 

^ir . ^ j ^ . 

. 41**' T* -..V . IV . •• ,v, » U^M). 

|j%. ''l^t v» uV , l^'^lL). 



n*i 

r©p»afe«dXy ra^®stlng «a unl»:rftsX fcro«»- 

U5 U€ 

&e&l4>ny and spurioua »p;^»aXs t-p frleadaftij* 

Suai^ ta«fclo« creatittfj ari^-* 'ij 

ttMl apurts, irai fcC4>tacian« nf c Ism s ~ir':^y>ii ^vr' 
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by A GoTUK'sia^rit In ®cid®, the proseoufeiors 

f rpv^ Its np;m(:-9 s©t«d mider & rest^-^insble betilef 

susplcionT" th%t the ia*i m« bftjl.T~ by tih's 
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,.«• *w « 

eee/niK^.'* i' ), -»’r-*.i tl^T-'Se y***?* ’sLter* 

IZl 

i 3»c>c'.u»^ -■'»• •’*■ 

irultty U-> iiW <ar^' I . ; 

eff«n»e# An otil of 'IK^uin, >/?.•* ii'.ni ■• 

the le^T be Civ.*toar-*LA« t>*e 

afteuee^l* « r*Uiv/ lavv 

ro|>orVf« V.£.t, nH.it ^ t ^rt*.** « v-. . ■••* 

for tH<» Ini t.gs*y tv '-af *i-%f**r tc 1 .’^' 

roireymsiw't t •. -i/itJi li tho ii.V:r ■*? t? j 

drosTjflKSf *<st »i» •-M.Ui r.e» f-'ish •• tii o'f t; 

et*lt» W^te hlk'4, hi»* iu ftr«t ■** • •>.. 

«^uch it would W Worth %o to out >i t ie tiw =.lr 
h« in, , I'urrli^^ Vo t?»u /n ouirfc<\, 

esne nt t'l tr.r. im or< Jo«r v#' ^ •.. ^ ♦,c^- 

defense of i-iv t*.p)j*>A4ro(? tnijiiicj: oA' t~s*v3rwro 

did not * .w»ixr»i.e.Lr c.oco:;h ^.oilt,? s»ltO. 'n.. ^c' 
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®ov«m.*2«Bife Ageits Sirsd rausa t:^ su#p$ot t-icit 
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U, THI I3SU3 

A. lAM 01; PACT 

tho saajorlty of the Supreae Court held 

that the issue of entrapaeot was to he treated as e 

question of faot arid sutxaltted to the jlurj for defcer- 

125 

alnatloa while the minority felt It was one of lew* 
aXtiroogh tsofioeedlsis that the Issue ehould be eub;ultt<^ 
to the 4ary If the trial judge were in doubt es to the 
feots, the foregoing dlffercmoee within the Suprecse 
Court were oooewhat relaxed In rihert%.an with both the 
aajorlty miA aiaorlty oonoludlnf that albeit the gtitlty 
findings rested, upon the -srerdlet of » jury which had 
considered the Issue of entrapas^t as a factual matter# 
that the ecouswi had been eattmpped as a natter of law 
and acskjrdlngly royer&ed those finding*, ’The minority 
adiiered to the position of the Doryelle minority that 
seitrapaent siiould be for the oonslderation of the trial 



125 * Gorreils v, United State®, 28? b-,S, 435, 45? 
C 1932 ), udicre It was stated t ** Proof of entrapsent, 
at any stage of the case, requires the court to stop 
the pjosecutlon, direct the indictment be qaashcd, 

and the defendant Ibid. 
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r®ltoratea the vl«w of th« 

majority in f?orrollo that In the trial for««\the iamx* 

»mt for the jtiry* Itowaver, by adoptive liaplloatlont 

th« majority In t^orwign av»p^w^^®d to qmllfy Ita po«l- 
126 127 

tlon ©oraowhat and in Ijox^^z v# Ur 1 tad the 

Cour't Indicated that ujx»n a oonclualv® cJ’iowlnir of en- 

12ti 

trap©«it the lara« wa« foi* the trial judge, bat In 

tha ab»««oa of such a showing entrapstant ra^ialn* a 
129 

jury Issue* 



In advancd of Ghor;»an tha court of military Appeals, 

XjO 

in ooneluded that where 



126* 356 U.3* 369 , 377 (1958), atatln^cs **^her« the 

Isaua has been prasantad to than, the Courts of Appeals 
have since ^>orr^la unsnl'*^usly ooncludad that unless 
It asm bo dicid^ as a ssattar of law, tho Itsua of 
whothar a d«f«aKidant has baan entrapped l« for the jury 
as part of Its .function o.f dat©rr;i.inlng***g\illt or limo-- 
eanea***** Ibid * {iStephasla In orlslnal*) 

127. 373 u*n. 427 (1963). 

12a. li* ^34* 

3 . 29 . ii* So-3para .^ro v. United .>tateo, 3^3 i^*2d 
139 (5th Clr, 1965 )# wt’sareLn it was statad that the 
accused could urge the trial judge to .frant a motion 
for aequlttal, md were that refused he was still en- 
titled to have the jury Instructed on erttrapaeiifc, da- 
enlte his judicial denial of the orlae alleged sjlnca 
the prosecutloTi*® otssi oase-ln-chlef had Injected rat- 
stasntlal evidee^ce of antrapaent into the case* 

130. 8 a*S*€*JUA* 286, 24 C.M.H. 96 (I957)* 
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entrapment l» found to l»e present » -KStter of laif on 
r«rl«»r before that Court, e entity flrdlne* will be re- 
fereed avan though the iestue hed been Xitigabed, in the 
trial court and resolved *fcg,fiki*iat tho eocueed as a .->at- 
ter of feet* Although that Court hue not cpeclfiijally 
etated that iipon a oonoiuslve mtmlrui of entrap iant 
the -natter is properly tor the deterjuiizatloo of Sh® 

131 

law offloer a« the allitary ^udge, the Court has 
indioated that the law officer aJty proparly consller 
fuwi rule upon a i‘kJtlon for a finding: of not guilty 

132 

grounded out entrapeaent which would be eubjoot to 

133 

the objection, of any court aonber* 

i’.eana are available Iti federal practlao for » 
possible pretrial abatasient of tho prooeedlngp es 



131* IM. 5 ^ 00745 , Edwards, 25 C.a*;l. 675 

(1956), wherolrs It wat Indicated tfmt upon a ahowlnr 
of entrapuent a» a aatter of law the law officer ahoalvl 
dSemlea the offense* 

%.J2* f.»e United States v. i»-oule, 5 U,S*C.f,.A* 223, 
C.«*;u 8 {1953). 

133* w*w*i^*d» art* 51b* 

134, uee Fed h, Crla, i, 12, _in Usltel bt^tes v, 

ill, 326 i‘.2d 9*i (5th Clr* 1564), a heaxiia?: on a 
.♦ofclort to suppress evidence cf eritrapvent waiz dealed 
by the trla.l judise who curried the taotion with the 

Co-tn.’^e unitfid litatcs ex rel fiasaol v* **athues, 
22 I"* 2d 979 Tb, 7a, 192?), wherein hab<^a oomus was 
sueoeeefully employed to gain the release of an e.5- 
irapoee. 
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135 

tht/ In Ltilltary ivractlco ;ur»unnt to the /aniiai. 

dlff«arar*e«» In fstier&l end ailltarj pretrial 

and trial pror,edur«» th« praotice is ostensibly con- 

atajit whei tsm antrnp^jnt Icatu.o i« preso?:t«d in the 

trlfcl ooui*t aff a q^rostion of fact. The Isaua to 

b« by th« fact finders* 

T, BAISISO THE I$3US AJfO ITS C01Sr.:54U£»JCi*S 

Entrstpeiatit I* a unlqu* dofsE^ae with wk->y paoullarl- 

tlOQ* Alfchouj::]! analogous to a <ioaf«S3lon and aToldanoa# 

a pl«a of not guilty do«a not deprl’/e th« aocuaod of the 
13<& 

defense* bat his ^^idioial disolftlner of didn't 

coanlt the orlsse alleged* iflll usxmlly deny his the 

137 

benefit of the defmee both in the trial eourt and 
1>3 

on review* vnleas the prosecution'® eviderice refleofce 



135* 1951* para* 67ft, which penalty reference of 

any defense or objection that can be detersElned without 
trial of the issue to the convening authority for deter- 
ffltlnatlon* iee United States v* fJik, 15 U.S*C#m,a* 37 ^* 
530, C.M.d. ?6, 73 (19^5). 

136* Sorrells v. United States, 23? U*S. 435 (1932). 

137* nodrlguor v* Inlted. State®, 227 f.2d 912 (5th Clr, 
1955). 

133. toe, SajEjl* Ortega v, United States, 3^3 ^,2d 8?4 
(9th Clr. 1965)7 ^hitter v. United State®, 239 F. 434 
(4th Clr, 1932)i United States v. IJoule, 9 U.s’-.C.S.A. 

228, 26 C.K.a, {1958)* Conti’a. f.ansfard v* aalta^J states, 
303 F.2d 219 U.C, Clr. ifoaTT Co:at>are tJ*widereon v. 

United >vtat®3, 237 P,2d 169 (5tU Clr. 1956), wherein the 
defense of enfcrapsaent was held to be evail&bl# to an ac- 
cused charged with oonspli-ocy who admitted the alleged 
overt acta but denied being a i>arty to the conspiracy, 

— 02 — 
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aji «ntrnp“^‘t of ralsl.^ 4 » th* .tj*'-ie l* 55 

fc3i# nSi3UJ>?l, 6055. alU^O'u;^'' Court: of •Jl.itKrjr 

Mfl iiotiox t"JT^>^:r^cl to tl-l5 z.,t ih« of 
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^ •«- - I ~*l *.f« ^t-j '■’'# (15' ’'?)*• W-ir^ASTsill 

rollcm'l»Ui* im.’^ rros^r.toa? **■ f-’s nffi. 
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0SikC«*t j 'R»iit ihv.t 0000 
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dsfmise of ®ntrsir?f3C,*t m.% hia* 
of qiusjt x ©fleet th^t >etl*/lUj' of L*jdl- 

vlduai miO ootsuptM tJ*>« of i t <r t 

X-'*3 

ftt the ti .<• oi thu Ovtroor&^iJ »t lii^ti.r 

to &At4ac ttjo ^soa»*jo5, to oe-'a.lt td'S c.rl.« u.l> 
he osc'. »»*- -o ^oTo*- '*ijiiVi jA 4, . • ~^0 i • « 

*% ‘ t 
^ V * 

In th« dafciiso. 

In '."u-iel’ig the ia&uo thu 'leeurol oaitm'*" ♦jei/ 
bt«*t po nhojil;! he irreueod for tie erl'.e ■•'« c!MTia»ctert 
a firmer fit hi* a-lverirarcr *'-^! v ••...-.j.^, 
indist® the C-oTea^.’^'ent for cond^iet in 5 *»*uei« 



IkZ* fcso ..cpe« V. anited itatajj,, 373 ^‘^7, ^y}** 

^37 ( 11*33 j« t-'\t*"' •¥■♦ R'n.-* . . , . * 

^ y>« t3C>» 16 Ct’f, ,* ki 10 (195*"^)f ^ere the c@uj;t 

-o^osr/jierit £,l »r;/ r bOi-ra r-t 15 ' • 

tt*8 aoo*4sed»8 fullt ^jana % reasanabl® doubt.** Ibil. 
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of «ntm-^ont Is liable to an aooussd in a fadsjtai 
oro*e\%>vAan n* ?: t v n tt - -t^tr 

not fodoral afmitg, Alf^ , see vafiltodl ^taias ¥« \om&t 
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^Ws r. 9 ;.3.C.Ha. 137* 2$ J99 
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f«aa < *-> *'f Vt# . •’ £'<■*■* ••*' ** * 

to thi ,. 5 vk 3r,'.3an.tal «iai* of rrlvlie^o. ^ ..-.titl’d 
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nstrooViai. oau 3» tho C-oiirt of liiltiAij 

to *a '^0 n **ruXo of ioatlon" ^,.ta.torr i*: 

•llltar;' l>"?# ''tat In* t’w.t sa inav;oa ml m .. %'a 

ghrfi^ t^«‘t th# ni'O* oVHrotoJ to 

1*10 wovT'**'’m% hstcl rofi»>:iarAo to l 

«9» fci'T.n'vai ttmt t^o «o0U<iisl wratf? Ui Vto 

o' 9 ’^Thm or X4i« a-'o’it ti! ra> mi'‘*r^p or ; ■■• u ~ 

l»i*il a^irns'tioe^ or Irtitintlira for cs*!'- a orlrlrtjtw^! t 
*1 ^ 
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.'afli k* a trine of cnti‘«ii;3«rtt Is tin •t'Xi.tertdini » oor.ple's 
uutjsct ithat: «vi.s oy no uaan.« aoUiavel fuj-i 

aIjjo or g-‘wpe. »iltU ox'i.is o:\ t.’ic incr-^»e it « 

v.r-3 fo^ar.soiU a Kbits' ^lii 

ino-re&ri%'l/ to <n3.ti‘appin.r eotivltT. jp uatli tJ^e 

tl** Coi»^0‘»f! liAs not fit to curtail ^o'l 

•ctlTlt* \>v loriolf-t-lon tin-% ,?'.idlclal ra'rfui.ati':ai 1« of a 
aurtJiv post faxjto nature, »sub»aquent t*a fuoooafi 
c-O-Tlored t >7 jxoTemaent rs«;ents In orioourag'itic a s aspect 
to sossnit a orkae* AXthouf.Ji govcsn’siet;jtal aotlTivy t5u.t 
rai^'tlfcs? In a ert'.’ inaX net is frriumtiy eoudiiiMX on 
j:rO',yjd that It only the ag^ent*® t>^ri>o»<e to ‘di*- 
cotsr*^ ciinir.nl activity or to pi"oviao a suspect vith 
tnti '^oppcrt'jr.tty’" to c''.rrlt a tjrt’'40, into iocs not :5n.i^« 

' ^c'». activity any aiora honorable* itic roauit la atlll 
tue «ane, causing or aiding crine, and to oall It sny- 
thiar elvo Is arsa-loroue to H*aspty Oanpty’s revoense to 
Alice on V.9 of « voxd. - “'4ton I u*n. a 

las^pty 4«nne ^tjsl . .lat t o’ oofx It 
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to ao3tn - nothlnr *.',re nor lesu**'- 



157* Carx^ll, ^i,Q«j>*u..Adyt 

prlnfcoa by trossat and L^unlop. 
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Th& iK\derl 7 ln^ purpose of such sctlritjr Is to gain 

•vldenoe of or Iras by ©©using th« suspect to Incrlalnete 

himself* Yet such a search for erldence receives less 

protection then does * search after the comalaslon of 

a known orlae* With no fourth aaendnent probable cause 

requlreseent and without the neutral and detached juds- 

aent of a aRglstrate to sanction or forbid entrapping: 

activity, the fovemoent agent, encased In the often 

eospetitlve business of ferreting out crloe, l« im 

agent virtually free of restraint, ?lo r8port€K3i federal 

or wllltary case has beon found where lit a govemnont 

agent has Iseen prosecuted for on eotimpaaent, although 

this wskW surfested about a quarter of a oontury **.0 as 
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a «eans of deterring the ertremes of ruoh conduct, 
CrlitlnaXs should not be coddled, but no cltlsen 
•hould be saatle the subject of an sritrapment by govam- 

159 160 

nmt agents. In Cor v« i:/>ul»lana aniS .Haley v» c;hlo 
the Supreme Court has recently reoognlssed that non- 
purpoeoful c^trcpaents are protected by fourteenth 
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dopi-ivo.tion of rucf: a ri^'ht. 

■•Jh‘»t lo rcnu3.rod to protect apai-iot &.itrcp'';ent is 
judicial rofulotion of e atrappin$ rcbivit^ i.a advance 
of Its no’^T.eoce-jcnt. Ihc declsioi as to ■..'hether cuffi- 
clont i^for^.otlor Ir e.* 7 r.llr.Mc to ^;arra<ifc 5 . Tor.* of 
gover‘i'«ontal o.ctivity that .lay rooult In a cri-.e cnoald 
not ’-'G »a'3e ty a yovcjr'n.ient agent. Uico the unlori 3 ''iixg 



purpose of entrapping o.ctivtty Is a search for evidence 
of crl io the fo irth aciendo.ont’ s reuuirenerit of proLabxC 
cause sIio lid first be net, and v/hether it has been not 
should bo the decision of a judicial officer who then 
may authorise, v;lth particularity , the quality and quan- 
tity of activity that v;ill be permitted, ihe fraiicwork 
for ouch judicial regulation is in existence, federal 
courts ml 00 nilssioners are ?.vailable to pass upon the 
merits of such a search and regulate its conduct, and, 
slnilarlly, wlth.lii the military co;afunit 3 '- oosinanding 
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